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Texas Medical Board 
M"IUHl.IAIlI)u''i~: • P.o. BtlxlOIl • "limN TX 7876&01018 

PUCIN,: (512) 30S·7010 • FAX: (512)305.7008 

Mr. Mike Fostel, 
Disuict Attorney of Winkler County 
Mr. Scott Tidwell, 
County Attomey of Winkler County 
100 East Winkler 
Second F1oor, Counhouse 
Keqnit, Texas 79745 ". 

Dear Sirs: 

June 17,2009 

r-009 P.00l/005 F-S54 

As Mr. TIdwell indicated to me by telephone on June 15,2009, you are aware that the Texas 
Medical Board ("Board") is starutorily mandated to regulate the practice of medicine. Section 
152.001 of the Medical Practice Act ("Acr"), Texas Occupations Code, Title 3, Subtitle B. In the 
exercise of its mandatory statutory duty, the Board has become aware of the Indictments Nos. 
5023 and 5024 of two nurses who you allege provided infonnation to the Board iD connection 
with an investigation of one of its licensee physicians. The Board hu received a copy of the 
Affidavit for Search & Azrest Wammt No. M09"()()S, which in part states the folJowing: 

"It is the belief of Affiant; and he hereby charges and accuses, t1rat: Ann 
M Mitchell or Vickilyn Galle on or about April of 2009 intentionally, and knowingly sent 
the anonymous letter to the Texas State Medical Board listing complaints against (name 
removed/or confidentiality purposes) with the intent (sic) harm or defraud against (name 
removed/or confidentiality purposes)~ and with the intent to harass, annoy, alarm, abuse, 
torment, or embarrass (name removed/or confidentiality purposes)." 

TIle Board has many concerns about the above charges. Fh'st, the Board has in no way 
confumed that any such complaint has been sent to our offices by the two people in question. 
\Ve received no contact from your offices in this matter. Once we Jearned of the indictments and 
prosecution of these potential Board witnesses, we contacted you immediately to get information 
and express the Board's concerns. 

Based on what little infonnation we have, it appears that the actions giving rise to the Affidavit 
and subsequent prosecution of Ms. Galle and Ms. Mitchell were based upon a belief that those 
individuals were the complainantS against the licensee physician in question. We wish to advise 
you that infonnation provided by an individual to the Board, either as a complaiDt against a 
licensee or in conjunction with an investigation by the Board, is information used by the Board 
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in its governmental capacity as a state agency., Any su~h infonnation, ifprovided, is provided 
for governmental purposes. Accordingly) the indictment appears to be incorrect in that it asserts 
that provision of that information was for "a non-governmental purpose." Infonnation provided 
triacrias a complaint or funhering an investiption by the Board is infonnation provided for a 
govemmenta} purposo-the regulation of the practice of medicine. We should point out that the 
Nursing Board also has rules and an enabling statute that ~ay require the reponing of physicians 
who are unable to practice in a manner consistent with' public health and welfare. ' , 

Under the statutory authority granted to the Board by the Lesislature, the Board has a complaint 
procedure wbCRby persons may file a complaint apinst a license holder with the Board. --
Section 154.051 of the Act. Addjtionally, any complaint filed with the Board is considered 
privileged and confidential and is'not subject to discovery, subpoena or other means of legal 
compulsion fc;Jr release to anyone other than the Board or its employees or agents involved in 
discipline of a license holder. Section 164.007(c) and (d) of the Act. The indictments and other 
documents issued in this prosecution have effectively destroyed. the legislatively-reated 
confidentiality that a complainant to the Board would have, assuming any complaints were :tiled 
by either person. 

It is part ofthc Board's mandate to regulate the practice ofmcdicine in this state. As such, the 
Legislature has determined that investigators for the Board may be designated as peace officers 
to enforce the Act. Section 154.057(c). It is our understanding that, as a result of your actions, 
the nurses who you allege provided information to the Board have been fired ftom. their jobs at 
the hospital, have been indicted, been required to hire counsel, and each had to pay $5,000 bond. 
This action undertaken by your office has adversely impacted the Board's investigation by its 
peace officers in this case. Further, it has potenriaUy created a significant chilling cffect on the 
cooperation of any other hospital personnel who might have been able to provide additional 
information needed by the Board in the completion of its investigation. 

This is of grave concern to the Board in its impli<:ations for this case, as well as other cases. The 
willingness of persons to corne forward and file complaints with the Board is critical to the 
Board's success in reauIating the practice ofmedicme as required by Texas Jaw. Causing 
persons to fear criminal felony prosecution if they do so undennines the Board's ability to do its 
job. Such action is clearly against the intent oithe Act and.the Legislature. 

As part of its investigation of the complaint invo1vinS the licensee physician in question, a 
relevant inquiry will be whether that physician e.ngaged in any activity that was designed to 
intimidate witnesses or complainants. Such activity is a violation of the Act and constitutes 
unprofessional or diShonorable conduct. If your office is aware of any such evidence, we ask 
that you make that known to us immediately. 
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The Board would welcome your sharing of any other infonnation regarding the licensee 
physician in question; as such evidence may be relevant to the Board's investigation. You may 
view all public Board Orders pertaining to this licensee physician on the Boardts website, 
hap:l/www.tmb.slate.tx.usI. If you would like further infonnation that is confidential on the 
disciplinary history of this licensee physician, please let us know. We are authorized by statute 
to assist law enforcement in any criminal complaint under: ~nvestigation. 

As an aside, under federal law, the Texas Medical Board is exempt from the Health Insmance 
Portability and Accountability Act (HIPPA) requirements; therefore, the provision of medical 
documentation with patient names on them to the Board is not a violation ofHlPPA. The Board 
also has statutory access to the peer review documents held by a hospital, so releasing any such 
infonnation would also not be a Violation of any laws. 

Due to the above listed concerns, I contacted both of you regarding this case to seek reassurance 
that the prosecution of these two individuals was for reasons other than the alleged provision of 
information to the Board. Neither of you felt as though you could give me any information 
conceming this matter. Mr. Fostel related that he would not provide the uucmnation to me 
clirectly; rather, he would be giving a copy of the entire tile on the matter to the defense counsel 
for the two nurses in question on June 16, 2009, and I could obtain any information that way. 

I waited until the end of the day of June 16,2009, to see this infonnation before sending this 
letter. Obviously. ifthcre is more to these charges than simply providing information to the 
Board, the Board does not want to interfere in this matter. However, as of now, no such 
information has been forthcoming. If the prosecution of potential Board witnesses is due to 
reasons or information other than these two people allegedly 1iJing a complainr, the Board does 
not wish to hamper the work of your office in any way. Our t)pical practice with law 

:: enforcement agencies is based on cooperation. In that spirit, I would again ask that you provide 
jnfOrmation to me that these potential Board witnesses are not being prosecuted solely due to 
;your offices' belief that they tiled a complaint or provided other information to the Board. 

In summary, the Board's investigation of the licensee physieilll in question has been 
significandy compromised by the actions taken by your offices. We are extremely concerned 
that this indictment solely relates to the allegation that the nurses in question provided 
information to the Board. If this is the case, the specific proteedons provided to these individuals 
as outlined within our Act are being violated. We ask for any reassurance that you can give is 
that thjs is not the case and allow the Board to fulfill its obligations WIder the Act 
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Thank you for your attention to this matter, and I look fOlWard to hcaring from you at your 
earliest opportunity. . 

cc: Senator Carlos Uresti 
Representative Tryon Lewis 

Sincerely, 

1!1~" 
Man Robinson 
Executive Director 

Tony Gilman, Office of the Governor 
Kathy Thomas, Executive Director, Texas Board of Nursing 
Texas State Department of Health Services 
David Morales, Office of the Attorney General 
lohn Langley, Office aCme Attomey General 
Brian Carney ~ 




