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EXECUTION COPY

CUSTOM NUTRITIONAL SUPPLEMENT PROGRAM PROVIDER AND
INTERNET COMMERCE AND CONTENT AGREEMENT

This Custom Nutritional Supplement Program Provider and Internet Commerce and
Content Agreement (this “Agreement”) is made and entered into as of July 18, 2003 (the
“Effective Date”), by and between Polaris Health, LLC (“Pelaris”), an Arizona limited liability
company (formerly known as Polaris Ventures LLC and Great Bear Enterprises, LLC), and
drugstore.com, inc. (“drugstore.com”) a Delaware corporation, and Dr. Andrew Weil (“Dr.

Weil”).
RECITALS

A. drugstore.com is the leading online drugstore and information site offering health,
beauty, wellness, personal care, and pharmacy products. drugstore.com also provides private
label consumer customized nutritional supplement programs through its whotly owned
subsidiary Custom Nutrition Services (“CNS”).

B. Polaris owns the Web Sites www.drweil.com, www.askdrweil.com,

www.myoptimumhealthplan.com and related Web Sites and is the exclusive and worldwide
licensee of Dr. Weil for the purposes of the development and sale of specialized consumer

products and Internet content.

C. Pursuant to the Custom Nutritional Supplement Program Provider Agreement
between CNS and Polaris dated August 6, 2001 (the “CNS Agreement”), Polaris and CNS have
developed a Polaris-Branded Customized Nutritional Supplement Program (as defined herein)
known as the Integrative Nutrition CustomPak program.

D. Polaris and drugstore.com desire to enter into a new agreement (which shall
terminate and supersede the CNS Agreement) under which the parties shall continue to maintain
and promote the Integrative Nutrition CustomPak Program. In addition, the parties desire to
provide for the development and maintenance of an Integrative Medicine Store on the
drugstore.com Site, exclusively featuring only Dr. Weil- and Polaris-approved content, products
and services, and two Polaris-branded Internet marketplace sites accessible through the Polaris-
owned Web Sites www.DrWeil.comn and www.MyOptimumHealthPlan.com, also featuring only
Dr. Andrew Weil- and Polaris-approved content, products and services, all on the terms and
subject to the conditions set forth in this Agreement.

AGREEMENT

NOW THEREFORE, in consideration of the mutual promises contained herein, the parties
hereto agree as follows:

EXHIBIT

A

tabbles
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ARTICLE I
DEFINITIONS
As used in this Agreement:

(a) “above the fold” means situated within the portion of a Web Site page that is designed
to be visible on a standard desktop computer screen in a standard test environment of 800x600
pixels with a fully opened window, without requiring the user to scroll horizontally or vertically
through the page.

(b) “Affiliate” means, with respect to a party, any individual or entity that directly or
indirectly controls, is controlled by or is under common control with such party, or in which such
party beneficially owns at least fifty percent (50%) of the equity interests.

(c) “CNS Site” means that Web Site, the primary Home Page of which is identified by the

URL www.mycustompak.com (and any successor or replacement Web Site). The term “CNS Site”
does not include the drugstore.com Site or any other Web Sites (other than the CNS Sites)

maintained by or for drugstore.com or its Affiliates.

(d) “Confidential Information” means any and all non-public and/or proprietary
information of a party or its Affiliate, regardless of the form in which it is communicated,
maintained or aggregated with other information, relating to the current, future and proposed
business, products and services of a party or its Affiliate, including, but not limited to, ideas,
inventions, expression of ideas, trade secrets, know-how, techniques, processes, research,
experimentation, product development, product design details, formulas and specifications,
financial information, procurement requirements, purchasing information, manufacturing
information, customer lists, business forecasts, sales and merchandising information, marketing
information, and other like business information. Confidential Information also includes
proprietary information of a third party that discloses Confidential Information for the benefit of
a party or its Affiliate in the due course of business under this Agreement. The terms and
conditions of this Agreement shall be considered Confidential Information. Confidential
Information does not include information that is:

(i) rightfully in the public domain other than by a breach of a duty to the disclosing
party,
(i1) rightfully received from a third party without any obligation of confidentiality;

(i1i) rightfully known to the receiving party or its Affiliate without any limitation on
use or disclosure prior to receipt from the disclosing party;

(iv) independently developed by employees of the receiving party or its Affiliate
without access or reference to Confidential Information; or

(v) generally made available to third parties by the disclosing party without
restriction on disclosure.



Case 1:05-cv-01671-MSK  Document 1-3  Filed 08/26/2005 Page 4 of 49

(e) “Customer Data” shall mean user- and customer-related data, including, but not
limited to, a user or customer’s name, email address, billing and mailing addresses, telephone
number, credit card or other electronic payment information (with respect to customers of the
MOHP and the INCP, and any other subscription-based program that Polaris may offer from
time to time), user name and password, products viewed or ordered, order processing data
(including order history), and conversion measurement data(and (i) other new data elements that
are reasonably relevant to an Internet e-Commerce business, generally, and to Polaris’ business,
specifically, and (ii) other personally identifiable information upon which the parties may
mutually agree from time to time (such agreement not to be unreasonably withheld or delayed),
all of which to be in compliance with applicable Law).

(f) “drugstore.com-Originated Purchase” means a purchase (other than a
drugstore.com-Originated INCP Purchase) made through the Marketplace Site, the Integrative
Medicine Store or the MOHP My Shopping Site by a customer who, at any time during the
Term, (i) visits the Integrative Medicine Store by inputting its corresponding url into the address
box of any Web browser application or (ii) visits any such Site by clicking through to such Site
using any hypertext link located on the Web Site of, or contained in any email, banner ad, other
Internet advertisement or other advertising or marketing medium funded by, drugstore.com, any
Affiliate of drugstore.com, any person or entity partnered with drugstore.com or any Affiliate of
drugstore.com (other than Polaris and Dr. Weil) or any participant in drugstore.com’s associate
program, and (iii) during that visit, makes a purchase through such Site, (iv) accepts delivery at
the shipping destination, and (v) remits full payment for such purchase to drugstore.com. The
term ““drugstore.com-Originated Purchase” does not include drugstore.com-Originated INCP

Purchases.

(g) “drugstore.com-Originated INCP Purchase” means a purchase of INCP Vitamins
made by a customer who, at any time prior to or during the Term, (i) takes the MOHP
Assessment, Visit with the Doctor questionnaire, or Vitamin Advisor questionnaire during a visit
to the Integrative Medicine Store originated by inputting the Integrative Medicine Store’s
corresponding url into the address box of any Web browser application or by clicking through to
such Site using any hypertext link located on the Web Site of, or contained in any email, banner
ad, other Internet advertisement or other advertising or marketing medium funded by,
drugstore.com, any Affiliate of drugstore.com, any person or entity partnered with drugstore.com
or any Affiliate of drugstore.com (other than Polaris and Dr. Weil) or any participant in
drugstore.com’s associate program, or (ii) on the visit described in clause (i) or any later visit,
makes a purchase of INCP Vitamins through the INCP using the Vitamin Advisor
recommendation, the My Optimum Health Plan recommendation, or the Visit with the Doctor
recommendation given to such customer during the visit described in clause (i), (iii) accepts
delivery at the shipping destination, and (iv) remits full payment for such purchase to
drugstore.com or CNS, as applicable.

(h) “drugstore.com Site” means that Web Site, the primary Home Page of which is
identified by the URL www.drugstore.com (and any successor or replacement Web Site;
provided, however, that drugstore.com must obtain Polaris’ written approval (which approval
shall not be unreasonably withheld or delayed) prior to designating a successor or replacement
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Web Site). Except as otherwise provided in this Agreement, the term “drugstore.com Site” does
not include any other Web Site maintained by or for drugstore.com or its Affiliates.

(i) “drugstore.com Mailings” means information and promotional mailings from
drugstore.com and its Affiliates.

() “drugstore.com Store” means any discrete group of products and services available
at any time during the Term on the drugstore.com Site that is accessible by a tab or other top-
level product category identifier on the drugstore.com Site Home Page (such as “Pharmacy,”
“Medicine Cabinet,” “Beauty & Spa,” “Nutrition & Wellness,” etc.), but excluding (i) the
drugstore.com Site Home Page itself, (ii) the Integrative Medicine Store, and (iii) any
mechanisms, areas or services on or through which independent third parties may sell products
or services through the drugstore.com Site.

(k) “Dr. Weil Brand Name” means any brand name using or incorporating Dr. Weil’s
name, image, likeness or other identifier or created under the direction or owélership of Dr. Welil,
for any purpose on any media and in any form or format. B

(1)  “Dr. Weil Site” means, collectively, (i) that Web Site, the primary Home Page of
which is identified by the URL www.drweil.com (and any successor or replacement Web Site)
and (ii) any other Web Sites operated by or for Dr. Weil or his Affiliates from time to time. The
term “Dr. Weil Site” does not include any other Web Site maintained by or for Polaris or its
Affiliates.

(m) “Dr. Weil Subscriptions™ means the Daily Tip, the Weekly Bulletin, and other offers
or information from the Dr. Weil Site.

(n) “Dr. Weil Vitamins” means Dr. Weil’s Select Formula vitamins and all other
vitamins, herbs, minerals and supplements labeled with or marketed using the Dr. Weil Brand.
The term “Dr. Weil Vitamins” does not include the INCP Vitamins or Polaris-Branded Products.

(o) The “Foundation” means the Polaris Foundation.

(p) “Functionality” means functionality available to users of a Site, including (i) tab,
search and browse functionality generally available to users of such Site for navigating through
such Site; (ii) payment and transaction functionality generally available to users of such Site for-
purchasing products (including, without limitation, “shopping cart” functionality), (iii) any other
functionality generally available to users of such Site that may be made generally available from
time to time, and (iv) any future equivalents, improvements, enhancements, and/or upgrades of
any of the foregoing that that may be made generally available to users of such Site from time to
time.

(@) “Home Page” means, with respect to a Web Site, the Web page designated by the
operator of the Web Site as the initial and primary end user interface for the Web Site.

(r) “IMS Launch Date” means the date on which the Integrative Medicine Store is made
generally available to all users of the drugstore.com Site, which date shall be mutually agreed
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upon by the parties but shall occur no later than thirty (30) days after the completion of the
Initial Product Selection and no earlier than forty-five (45) days after the Effective Date.

(s) “INCP”means the Integrative Nutrition CustomPak Program, which is a Polaris-
Branded Consumer Customized Nutritional Supplement Program developed jointly by CNS and
Polaris, using the INCP Brand Name and certain of Polaris’ Trademarks, and provided by CNS,
drugstore.com or its Affiliates for Polaris through a secure e-commerce Web Site maintained by
CNS, drugstore.com or its Affiliates.

(t)  “INCP Brand Name” means the brand name of the INCP, which is “Polaris
CustomPak.”

(u)  “INCP Protocols” means the proprietary protocols developed and provided by
Polaris to CNS and/or drugstore.com-to be used in conjunction with the INCP. The term “INCP
Protocols” does not include protocols that (i) use language that is not substantially similar to the
proprietary protocols developed and provided by Polaris to CNS and/or drugstore com to be used
in connection with the INCP, (ii) are now or later become generally available to the public other
than as a result of a breach of this Agreement by drugstore.com, (iii) are or become available to
drugstore.com from a source other than Polaris, provided that such source is not bound by a
confidentiality agreement with Polaris, or (iv) are independently developed by CNS,
drugstore.com or its Affiliates without any reference to or use of the proprietary materials of
Polaris.

(v) “INCP Vitamins” means the customized nutritional supplements packaged and sold
under the INCP and any other vitamins, herbs, minerals and supplements sold under the INCP.
Any Dr. Weil Vitamins or Polaris-Branded Products sold under the INCP shall be deemed to be

INCP Vitamins.

(w) “Intellectual Property” means any and all (by whatever name or term known or
designated) tangible and intangible (i) works of authorship throughout the universe and all rights
associated therewith, including, without limitation, all exploitation rights, copyrights,
neighboring rights, moral rights, and mask-works, (ii) trademarks, trade dress, and trade names,
(iii) trade secrets, (iv) patents, designs, algorithms, and other industrial property, (v) all other
intellectual and industrial property and proprietary rights (of every kind and nature throughout
the universe and however designated), and (f) all registrations, applications, renewals,
extensions, continuations, divisions, or reissues thereof now or hereafter in force throughout the

universe.

(x) “Intellectual Property Rights” means any and all rights, title, and interests
associated with the Intellectual Property of a person or entity, by whatever name or term known
or designated and whether now known or hereafter existing and whether arising by operation of

law, contract, license, or otherwise.

(y) “Integrative Medicine Store” or “IMS” means the drugstore.com Store to be created
pursuant to Article IV of this Agreement, to be labeled “Natural Health” or such other title as
mutually agreed upon by the parties.
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(z) “Law” means any federal, state, local or foreign statute, law, ordinance, regulation,
rule, code, order, other requirement or rule of law, whether now existing or hereafter adopted or
acquired, including, but not limited to, the U.S. federal Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”), applicable state warranties and deceptive trade practices
laws or statutes.

(aa) “Marketplace Launch Date” means the date on which the Marketplace Site is made
generally available to all users of the Dr. Weil Site, which date shall be mutually agreed by the
parties but shall occur no later than sixty (60) days after the IMS Launch Date.

(bb) “Marketplace Site” means the Web Site to be created pursuant to Article V of this
Agreement, the Home Page of which shall be accessible from the Home Page and other pages of
the Dr. Weil Site.

(cc) “MOHP Members” means registered members of My Optimum Health Plan.

(dd) “MOHP Site” means that Web Site, the primary Home Page of which is identified by
the URL www.myoptimumhealthplan.com (and any successor or replacement Web Site). The
term “MOHP Site” does not include any other Web Site maintained by or for Polaris or its
Affiliates.

(ee) “MOHP My Shopping Site” means the Web Site to be created pursuant to
Article V of this Agreement, the Home Page of which shall be accessible to MOHP Members
from certain pages of the MOHP Site.

(ff) “MOHP My Shopping Site Launch Date” means the date on which the MOHP My
Shopping Site is made generally available to MOHP Members, which date shall be mutually
agreed by the parties but shall occur no later than sixty (60) days after the IMS Launch Date.

(gg) “My Optimum Health Plan” or “MOHP” means the online subscription program
called “My Optimum Health Plan” available for purchase through the MOHP Site and to be
made available for purchase through the Integrative Medicine Store (through a link or check
out), the Marketplace Site and the MOHP My Shopping Site (including customer service
therefor), and other Sites as may be agreed upon by the parties.

(hh) “Polaris-Branded Consumer Customized Nutritional Supplement Program”
means a nutritional supplement program in which customized nutritional supplements are
packaged for consumers in daily-dosage packages, known as Polaris CustomPaks, and developed
through the use of the Vitamin Advisor. The term “Polaris-Branded Consumer Customized
Nutritional Supplement Program” shall not include the production or sale of Dr. Weil Vitamins,
Polaris-Branded Products, or programs based on any other vitamin assessments (including,
without limitation, the Visit With the Doctor) that Polaris may develop, market, use, offer, or
implement from time to time.

(ii) “Polaris-Branded Products” means any products (including, but not limited to,
vitamins, herbs, minerals and other supplements) that are or may be developed by Polaris, given



Case 1:05-cv-01671-MSK  Document 1-3  Filed 08/26/2005 Page 8 of 49

a Polaris brand (by drugstore.com, CNS or a third party) and sold to consumers. The term
“Polaris-Branded Products” does not include Dr. Weil Vitamins or INCP Vitamins.

(i) “Polaris Brand Name” means any brand name using or incorporating the Polaris
name or logo, the Vitamin Advisor name or logo, the My Optimum Health Plan name or logo, or
other name or logo created, developed, or used by Polaris from time to time (excluding
drugstore.com Intellectual Property).

(kk) “Polaris Content” means the content contained on the Polaris Sites and all content
provided by, on behalf of, or at the direction of Polaris or Dr. Weil.

() “Polaris-Originated Purchase” means a purchase (other than a Polaris-Originated
INCP Purchase) made through the Marketplace Site, the Integrative Medicine Store or the
MOHP My Shopping Site by a customer who, at any time during the Term, (i) visits the MOHP
My Shopping Site or the Marketplace Site by inputting its corresponding url into the address box
of any Web browser application, or (ii) visits any such Site using a hypertex Jink located on any
Polaris Site (including the MOHP Site) or contained in any email, banner ad, other Internet
advertisement or other advertising or marketing medium funded by Polaris, any Affiliate of
Polaris, or any person or entity partnered with Polaris or any Affiliate of Polaris (other than
drugstore.com and its Affiliates), (iii) on that visit, makes a purchase through such Site, (iv})
accepts delivery at the shipping destination, and (v) remits full payment for such purchase to
drugstore.com. The term “Polaris-Originated Purchase” does not include Polaris-Originated

INCP Purchases.

(mm)“Polaris-Originated INCP Purchase” means a purchase of INCP Vitamins made
through the INCP by a customer who, at any time prior to or during the Term, (i) takes the
Vitamin Advisor questionnaire, the Visit With the Doctor questionnaire, or the MOHP
Assessment during a visit to a Polaris Site originated by inputting its corresponding url into the
address box of any Web browser application or by clicking through to any such Site using a
hypertext link located on any Polaris Site or contained in any email, banner ad, other Internet
advertisement or other advertising or marketing medium funded by Polaris, any Affiliate of
Polaris, or any person or entity partnered with Polaris or any Affiliate of Polaris (other than
drugstore.com and its Affiliates), (ii) on the visit described in clause (i) or any later visit, makes
a purchase of INCP Vitamins through the INCP using the Vitamin Advisor recommendation,
Visit With the Doctor recommendation, or My Optimum Health Plan recommendation given to
such customer during the visit described in clause (i), (iii) accepts delivery at the shipping
destination, and (iv) remits full payment for such purchase to drugstore.com or CNS, as

applicable.

(nn) “Polaris Products” means Polaris-Branded Products and any products (including,
but not limited to, vitamins, herbs, minerals and other supplements) marketed under or branded
with the Polaris Brand Name or the Dr. Weil Brand Name, using any form of packaging,
including Dr. Weil Vitamins. The term “Polaris Products” does not include INCP Vitamins.

(00) “Polaris Services” means non-product services such as the My Optimum Health
Plan, content syndication, editorial services, online education services and other service
initiatives developed by Polaris from time to time in its sole and absolute discretion.
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(pp) “Polaris Sites” means, collectively, (1) the Dr. Weil Site; (2) the MOHP Site; (3) that
Web Site, the primary Home Page of which is identified by the URL www.askdrweil.com (and
any successor or replacement Web Site); and (4) any other Web Sites operated by or for Polaris
or its Affiliates from time to time.

(qq) “Revenue” means the dollar amount received for sales of the applicable products,
less authorized credits, refunds, returns, sales taxes, duties, credit card transaction fees, direct
out-of-pocket shipping costs.

(rr) “Site” means the CNS Site, the drugstore.com Site, a Polaris Site, the Integrative
Medicine Store, the Marketplace Site or the MOHP My Shopping Site, as required by the
context.

(ss) “Specialty Vitamins” means, collectively, INCP Vitamins and Dr. Weil Vitamins.

(tt) “Web Site” means any point of presence maintained on the Internet or on any
successor public data network. With respect to any Web Site maintained on the Internet or any
successor public data network, such Web Site includes all HTML pages (or similar unit of
information presented in any relevant data protocol) that either (i) are identified by the same
second-level domain (such as http://www.drweil.com) or by the same equivalent level identifier
in any relevant address scheme, or (ii) contain branding, graphics, navigation or other
characteristics such that a user reasonably would conclude that the pages are part of an integrated
information or service offering.

(uu) “Technology” means any design, specification, content (which includes product files,
catalogs and images), data, URL, software, code, user interface, technique, algorithm, method,
process, device, procedure, Functionality or other technology item.

(vv) “Term” means the term of this Agreement as defined in Article X, including any
renewal term(s).

(ww) “Territory” means, for all products and services that are subject to this Agreement
(including the INCP), sold over the Internet (i.e., the relevant transactions begin and end on the
Internet) to residents of the United States (including its territories and possessions) and Canada
(including its territories and possessions).

(xx) “Trademark” means all common law or registered trademarks, logos, service marks,
trade names, Internet domain names and trade dress rights and similar or related rights arising
under any Law.

(yy) “Unified Customer Experience” means a seamless and integrated commerce system
between and among drugstore.com, CNS, Polaris, and Agora Media (the online publisher of
MOHP), as well as any future Polaris product partners or services partners designated by Polaris,
that provides (i) seamless transitions from one Site to the next (by way of example only, and
without limitation, a single point of registration and authentication (e.g., if a customer logs into
the IMS and, during the same browser session, visits the MOHP My Shopping Site, such
customer will already be logged in to such Site,— or, if a customer purchases as subscription to
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the MOHP, such customer shall be able to enjoy a seamless shopping experience between and
among all Sites), and an integrated and seamless shopping cart, check out, and/or assessment
experience (e.g., if a customer adds items into the IMS shopping cart and, without checking out
of the IMS and purchasing the items, visits the MOHP My Shopping Site during the same
session and adds items to the MOHP My Shopping Site shopping cart, the IMS items will
already be in such shopping cart — or, if a customer completes an assessment on the MOHP, then
during a visit to the IMS such customer’s assessment responses shall be the same as from the
MOHP)), (ii) a unified customer experience through telephone and offline customer service
communication channels (by way of example only, and without limitation, a customer should be
able to obtain support for IMS, the MOHP My Shopping Site, and MOHP subscription purchase
or change issues during the same customer service phone call and from the same customer
support representative), and (c) identical proprietary interactive content across all sites.

(zz) “Visit with the Doctor” is a feature planned for the Polaris Sites that will be a
questionnaire that will provide a recommendation for vitamins, herbs, minerals and/or
supplements, together with advice from Dr. Weil, for visitors to the Polaris Sites. Polaris shall
have the right to provide such a questionnaire on the Polaris Sites both during and after the
Term; provided, however, that Polaris shall include as part of each Visit with the Doctor
recommendation (generated during the Term) a prominent button that makes it possible for the
customer receiving the recommendation to purchase the recommended products; and provided
further, that drugstore.com or its Affiliates shall sell and fulfill any orders in the Territory during
the Term for products generated by the Visit with the Doctor feature.

(aaa) “Vitamin Advisor” means a questionnaire utilizing the Dr. Weil voice of authority
and equipment originally developed by and known as Baxter Healthcare ATC Technology (or
technologically equivalent equipment), which questionnaire is used in the INCP to provide users
of the Vitamin Advisor with a unique vitamin and supplement recommendation. Polaris
exclusively owns all rights, title, interests, and Intellectual Property Rights in and to the specific
term “Vitamin Advisor”.

(bbb) “Master Customer Database” means the database described and set forth in
Section 8.9 (c) of this Agreement.

(cce) “Unique User Identifier” means a unique identifier assigned to visitors through any
transaction where an email address is registered through the INCP, Integrative Medicine Store,
Marketplace Site, MOHP My Shopping Site, opt-in mechanisms or otherwise, or an email
address is registered in any of the above sites when a transaction occurs whereby, at minimum,
the email address is accessed from existing databases of drugstore.com or Polaris and verified
with the Master Customer Database.

(ddd)“MOHP Assessment” is a feature of the My Optimum Health Plan that provides a
recommendation for unique and condition specific advice from Dr. Weil for visitors completing
such MOHP Assessment. It is anticipated that vitamins, herbs, minerals and/or supplements,
together with advice from Dr. Weil, will be sold in connection with the MOHP Assessment.
Polaris shall have the right to provide such a questionnaire on the Polaris Sites both during and
after the Term; provided, however, that Polaris shall include as part of each MOHP Assessment
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recommendation (generated during the Term) a prominent button that makes it possible for the
customer receiving the recommendation to purchase the recommended products; and provided
further, that drugstore.com or its Affiliates shall sell and fulfill any orders in the Territory during
the Term for products generated by the MOHP Assessment.

Other terms not specifically defined or set forth in this Article I are defined elsewhere in
the Agreement.

ARTICLE 11
EXCLUSIVITY

Subject to the terms, conditions and restrictions contained in this Agreement:

2.1 INCP.

Exclusivity. Polaris hereby grants drugstore.com, together with its Afﬁhates the right to act as
the exclusive provider of Polaris-Branded Consumer Customized Nutrltlonal Supplement
Programs (including, but not limited to, the INCP) in the Territory. Neither Polaris nor
Dr. Andrew Weil shall, directly or indirectly through the appointment of another program
provider, offer a competing Polaris-Branded Consumer Customized Nutritional Supplement
Program in the Territory during the Term.

2.2 Polaris Products.

Exclusivity. Polaris hereby grants drugstore.com, together with its Affiliates, the exclusive right
to sell Polaris Products in the Territory; provided, however, that Polaris shall be entitled to sell
and offer for sale Polaris Products and Polaris Services through the Marketplace Site, the MOHP
My Shopping Site, such other successor Sites that Polaris may designate from time to time, and,
subject to the terms and conditions of Article III of this Agreement, the Vitamin Advisor.

Neither Polaris nor Dr. Andrew Weil shall, directly or indirectly through any Affiliate, sell in the
Territory, offer for sale in the Territory, or take customer orders in the Territory for any Polaris
Products (except through the Marketplace Site, the MOHP My Shopping Site, such other Sites
that Polaris may designate from time to time, and the Vitamin Advisor) during the Term.

2.3 Other Polaris Activities.
Nothing shall restrict Polaris from

(a) providing customer assessments in any medium (including by way of example only
and not limitation, Visit with the Doctor); provided, however, that Polaris shall include as part of
any online customer assessment relating to the purchase of Dr. Weil Vitamins in the Territory, a
prominent button that makes it possible for the customer receiving the assessment to purchase
from the Marketplace such products recommended in connection with such assessment;

(b) selling and offering for sale Polaris Products (other than Polaris CustomPaks),
including, without limitation, Polaris-Branded Products, Dr. Weil Vitamins, INCP Vitamins,
Specialty Vitamins, and any related or derivative products in any product packaging and with

10



Case 1:05-cv-01671-MSK  Document 1-3  Filed 08/26/2005 Page 12 of 49

any branding as determined by Polaris in its sole and absolute discretion, to any customer outside
the Territory; and

(c) advertising on the Internet any Polaris Products or Services in any sales channel
outside of the Territory; provided, however, that Polaris shall include as part of such
advertisement a reference to DrWeil.com that is featured as prominently as other purchase
destinations set forth in such advertisement; provided, that only in the event that such
advertisement under this subsection is in the form of an email, such email shall contain a link to
the Marketplace.

2.4 Other drugstore.com Activities.

(a) Consumer Customized Nutritional Supplement Program. Except as provided in this
Agreement, nothing shall restrict drugstore.com and its Affiliates from (a) promoting and selling
a consumer customized nutritional supplement program in which customized nutritional
supplements are packaged for consumers in daily-dosage packages and developed through the
use of a questionnaire (a “Consumer Customized Nutritional Supplement Program”) directly
with and to healthcare professionals and their patients or individual consumers; provided that
such Consumer Customized Nutritional Supplement Program shall use content, material and
products available in the public domain (as that term is defined by United States copyright Laws)
or such content, material and products the use of which by drugstore.com is not prohibited by
applicable Law or contract, or (b) providing for healthcare providers, vendors, suppliers,
employers, insurers and others a private label Consumer Customized Nutritional Supplement
Program using content, material and products available in the public domain (as that term is
defined by United States copyright Laws) or the use of which by drugstore.com is not prohubited
by applicable Law or contract; provided, however, that (i) drugstore.com’s promotion or
provision of and sales under any such Consumer Customized Nutritional Supplement Program
shall not interfere with or limit drugstore.com’s ability to perform its obligations under this
Agreement in a timely and professional manner and in accordance with the terms, conditions,
and restrictions contained in this Agreement; (ii) drugstore.com may not use or utilize any
Intellectual Property of Polaris or its Affiliates to promote, provide or sell products under any
such Consumer Customized Nutritional Supplement Program without first obtaining prior
written approval from Polaris; provided that such approval shall be granted or withheld in
Polaris’ sole and absolute discretion; and provided further that Polaris shall have the right to
require royalty payments for any such use of the Intellectual Property of Polaris or its Affiliates;
(iii) all expenses and costs of drugstore.com’s promotion, provision or sale of products under any
such Consumer Customized Nutritional Supplement Program shall be borne by drugstore.com,
and drugstore.com shall not cause or require Polaris to incur any fees, costs, or expenses relating
to any such Consumer Customized Nutritional Supplement Program; (iv) drugstore.com shall not
use (A) the INCP Protocols or (B) the same, or confusingly similar, INCP Brand Name, Polaris
Brand Names, Dr. Weil Brand Name or other Trademarks or Intellectual Property of Polaris or
its Affiliates in connection with any such Consumer Customized Nutritional Supplement
Program; and (v) in connection with such Consumer Customized Nutritional Supplement
Program, drugstore.com shall not state or claim, without Polaris’ prior written consent (which
consent shall not be unreasonably withheld or delayed) ,that it manufactures for, partners with,
or has taken a license from Polaris or Dr. Weil.
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(b) Polaris Products. drugstore.com and its Affiliates may sell and offer for sale Polaris
Products and Polaris Services outside of the Territory, only with the prior written approval from
Polaris in each instance (which approval may be withheld in Polaris’ sole and absolute
discretion); provided, however, that drugstore.com and its Affiliates shall be entitled, without the
prior approval of Polaris, to provide the INCP to any resident of any country that orders through
the INCP using a United States or Canada based Web Site (the “International Sales Right”);
and provided further, that if Polaris intends to enter into any arrangement with a third party with
respect to provision of the INCP in any such country, Polaris shall have the right to cancel the
International Sales Right immediately upon notice to drugstore.com, without any further action
by Polaris. Notwithstanding anything else to the contrary contained elsewhere in this
Agreement, any and all activities of drugstore.com must be in compliance with applicable Law
(including, without limitation, United States export-related Laws).

ARTICLE 111
INTEGRATIVE NUTRITION CUSTOMPAK PROGRAM

Bt

3.1 Exclusivity.

Subject to the terms, conditions and restrictions contained in this Agreement, and as more
fully described in Section 2.1 of this Agreement, drugstore.com, together with its Affiliates, shall
be the exclusive provider of the INCP in the Territory.

3.2 Obligations of drugstore.com.

With respect to the INCP and all orders for INCP Vitamins in the Territory only:

(a) Product Acquisition. drugstore.com shall purchase and maintain in inventory all
nutritional supplements and supplies that are necessary and sufficient to fulfill all INCP orders in

a timely and professional manner.

(b) Packaging. drugstore.com shall purchase all packaging and invoice materials
required for the INCP, which materials shall be branded with the INCP Brand Name, the Dr.

Weil Brand Name, and the Polaris Brand Name.

(c) Order Processing. drugstore.com shall accept, book, fulfill, invoice, and collect on all
orders for INCP Vitamins in the Territory. All INCP transactions hereunder shall occur on the
CNS Site or the drugstore.com Site. drugstore.com shall be responsible for processing and
collecting all customer billing information with respect to the INCP. drugstore.com shall use
commercially reasonable best efforts to provide INCP Vitamins to INCP customers in a timely
fashion, as follows:

(i)  Re-Orders. drugstore.com shall use commercially reasonable efforts to ship all
re-orders as required to meet the due date listed upon the customers’ re-order schedules such that
no more than two percent (2%) of any re-orders within a given month are received by customers
later than their due dates.
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(ii) New Orders. drugstore.com shall ship all new orders within five (5) business
days after receipt of approval of the customer’s credit card or other electronic payment method
accepted by drugstore.com.

(ili) Method of Delivery. drugstore.com shall ship all orders by Federal Express
Ground Delivery or other delivery carrier of equal quality of delivery.

(iv) Shipping Expenses. Shipping prices shall not exceed the publicly stated non-
promotional prices for similar items and similar shipping methods sold in other drugstore.com
Stores.

(v)  Method of Payment. drugstore.com shall accept all forms of payment that it
accepts for other drugstore.com Stores.

(d) Continuity Support Program. drugstore.com shall include at least one and, absent a
mutual agreement between the parties, no more than two brochures, pamphlets, product outlines
or product summaries regarding the INCP (“Continuity Pieces”) in each shipment of INCP
Vitamins; provided, however, that Polaris shall be responsible for editorial costs and fifty
percent (50%) of the printing costs of production of Continuity Pieces (including, without
limitation, the Monthly Update). In the event that all or any portion of the printing costs for
Continuity Pieces payable by Polaris pursuant to the foregoing sentence are paid in advance by
drugstore.com or its Affiliates, drugstore.com shall deduct all such Polaris costs paid by
drugstore.com or its Affiliates in a calendar month from the Monthly Sales Commissions
payable to Polaris under Section 7.2 of this Agreement for such calendar month. Content for
Continuity Pieces shall be provided by Polaris no later than thirty (30) days before the
anticipated distribution date of such Continuity Pieces. From time to time additional continuity
support programs will be proposed and agreed upon between the parties.

(e) Promotion of My Optimum Health Plan and the Vitamin Advisor and Other Programs
from Polaris. In the confirming email after a person finishes the Vitamin Advisor, regardless of
such customer’s origination point, site, or link, drugstore.com will provide a hyperlink and
graphic, above the fold, inviting visitors to join the My Optimum Health Plan. In addition, in the
confirming email after a person finishes the MOHP Assessment, regardless of such customer’s
origination point, site, or link, drugstore.com will provide a hyperlink and graphic, above the
fold, inviting visitors to take the Vitamin Advisor. At any time following the six (6) month
period following the launch date of the promotion described herein in this subsection, either
party may decide in its sole discretion to terminate the promotion in this subsection (e). This
same option will be in place for other Programs mutually determined and provided by Polaris
and drugstore.com from time to time.

(f) Free Shipping for MOHP Members. In addition to the promotions for MOHP
Members described in Section 6.1 of this Agreement, drugstore.com shall, at all times during the
Term, provide a visible graphic hypertext link within the MOHP My Shopping Site, above the
fold, that offers “Free Shipping” for purchases of INCP Vitamins by My Optimum Health Plan
Members.
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(g) Expenses of INCP Promotion. All expenses related to drugstore.com’s promotion of
the INCP (including, without limitation, all non-editorial expenses and fifty percent (50%) of the
printing expenses associated with the production of Continuity Pieces (including the Monthly
Update)) shall be paid by drugstore.com.

(h) Reserved.

(i) Opt-In.

(i) All visitors completing the Vitamin Advisor and all customers making a
purchase through the INCP, whether such purchase is a Polaris-Originated INCP Purchase or a
drugstore.com-Originated INCP Purchase, shall be automatically opted-in to receive Dr. Weil
Subscriptions, which automatic opt-in shall be indicated by a pre-checked box. Each customer
shall have the ability to uncheck the opt-in box at that time, thereby opting out from receiving
Dr. Weil Subscriptions. Within twenty four (24) hours after its receipt of such customer’s email
address (or such customer’s incorporation into the Master Customer Databasg), Polaris shall
deliver a follow-up email to such customer, substantially in the form set forth in Exhibit A-1,
attached hereto and incorporated herein by this reference. The Polaris follow-up email (and each
Dr. Weil Subscription) shall feature a link that, when clicked by the customer, will direct the
customer’s browser to a Polaris Web Site that will provide the customer with instructions and an
opportunity to manage such customer’s opt in choices (i.e., such customer shall have the ability
while on such Polaris Web Site to opt out from receiving any or all of the Dr. Weil Subscriptions
from that point forward). The form of such follow-up email may be modified by Polaris at any
time and from time to time in its sole discretion, at which time such modified follow-up email
shall replace the corresponding Exhibit hereunder and shall become a part of this Agreement. In
addition to, and not in lieu of the customer opt out functionality described herein, each INCP
customer shall have the right to opt-out of any or all Dr. Weil Subscriptions at any time, and,
upon any request by any such customer, in any form, Polaris shall immediately opt-out such
customer from receiving those Dr. Weil Subscriptions specifically requested by such customer.
In the event that such an opt-out request with respect to Dr. Weil Subscriptions is received by
drugstore.com, in any form, drugstore.com shall promptly forward and/or directly communicate
such opt-out request to Polaris, and Polaris shall immediately opt-out such customer from
receiving those Dr. Weil Subscriptions specifically requested by such customer. Polaris shall
provide to drugstore.com a monthly report, in a form reasonably acceptable to drugstore.com,
with respect to such opt-outs; provided, however, that at such time as the Master Customer
Database has been developed, built out, and implemented in accordance with Section 8.9 herein,
Polaris shall no longer be required to provide such monthly reports.

(ii) Solely with respect to drugstore.com-Originated INCP Purchases, such
customers making drugstore.com-Originated INCP Purchases shall be automatically opted-in to
receive drugstore.com Mailings, which automatic opt-in shall be indicated by a pre-checked box.
Each customer shall have the ability to uncheck the opt-in box at that time, thereby opting out
from receiving drugstore.com Mailings. Within twenty four (24) hours after such customer opt
in, drugstore.com shall deliver a follow-up / confirmation email to such customer, substantially
in the form set forth in Exhibit A-2, attached hereto and incorporated herein by this reference.
Such follow-up / confirmation email shall provide the customer with the opportunity to manage
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such customer’s drugstore.com account (including the opportunity to review the types of
drugstore.com Mailings such customer has been opted-in to receive and to opt out from
receiving any or all of such drugstore.com Mailings from that point forward) by way of a link to
the drugstore.com Site as discussed below; provided, however, that drugstore.com may make
non-material changes to such follow up / confirmation email at any time and from time to time;
and provided further, that the following material changes may only be made with the prior
written consent and approval of Polaris (which consent and approval shall not unreasonably be
withheld or delayed): the substance of items within the list of opted in subscriptions / mailings,
at which time such modified follow-up / confirmation email shall replace the corresponding
Exhibit hereunder and shall become a part of this Agreement. In each follow-up / confirmation
email and drugstore.com Mailing delivered to customers, drugstore.com shall feature a link that,
when clicked by the customer, will direct the customer’s browser to a function on the
drugstore.com Site that will provide the customer with instructions and an opportunity to manage
such customer’s opt in choices (i.., such customer shall have the ability while on the
drugstore.com Site to opt-out from receiving any or all of the drugstore.com Mailings from that
point forward). In addition to, and not in lieu of the customer opt out functionality described
“herein, each INCP customer shall have the right to opt-out of any or all drugstore.com Mailings
at any time, and, upon any request by any such customer, in any form, drugstore.com shall
immediately opt-out such customer from receiving those drugstore.com Mailings specifically
requested by such customer. In the event that such an opt-out request with respect to
drugstore.com Mailings is received by Polaris, in any form, Polaris shall promptly forward
and/or directly communicate such opt-out request to drugstore.com, and drugstore.com shall
immediately opt-out such customer from receiving those drugstore.com Mailings specifically
requested by such customer. drugstore.com shall provide to Polaris a monthly report, in a form
reasonably acceptable to Polaris, with respect to such opt-outs; provided, however, that at such
time as the Master Customer Database has been developed, built out, and implemented in
accordance with Section 8.9 herein, drugstore.com shall no longer be required to provide such

monthly reports.

(iii) For purposes of clarity, notwithstanding anything else to the contrary
contained in this Agreement, and subject to the clause following the semicolon in this
subsection, drugstore.com shall, in each instance, submit to Polaris for its prior written approval
(which approval shall not be unreasonably withheld or delayed) any and all proposed uses (by
way of example, and without limitation, in confirmation emails, follow-up emails, and
drugstore.com Mailings) of any Polaris Intellectual Property or Dr. Weil Intellectual Property
(including, without limitation, any Polaris Brand Name and/or logo, the Vitamin Advisor name
and/or logo, the My Optimum Health Plan name and/or logo, and any other related Trademarks);
provided, however, that Polaris shall have the right in its sole and absolute discretion to approve
or reject any proposed use of Dr. Weil’s name, image, likeness, or any Dr. Weil Brand Name.
Polaris shall use commercially reasonable best efforts to respond to all requests for approval
hereunder as soon as practicable.

(iv) Each of Polaris and drugstore.com agrees to provide the other with
commercially reasonable access to its relevant records related to opt-ins, opt-outs, complaints,
and resolutions related to the marketing communications described in this subsection (i).
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() Reserved.

(k) Testing.

(i) Polaris shall have the right, without obligation, at its sole cost and
expense, to perform independent testing of all INCP Vitamins to verify adherence to the INCP
Protocols, quality, potency, and other label claims and to confirm compliance with applicable
Laws relating to dietary supplement products. Polaris, in its sole discretion, may inform
drugstore.com of any test results; provided, however, that if such test results indicate any
material noncompliance or health risk with the INCP Protocols, label claims, quality standards or
other applicable Laws, Polaris shall immediately notify drugstore.com in writing of such
noncompliance. In such event, drugstore.com shall (i) stop shipment of the noncompliant INCP
Vitamins within one (1) business day of receipt of such written notification from Polaris and (ii)
within ten (10) business days thereafter, notify Polaris of the corrective steps that will be taken to
bring such INCP Vitamins into compliance. drugstore.com shall bear the sole cost of bringing
such INCP Vitamins into compliance. If, after seventy (70) days after drugstore.com’s receipt of
written notification of noncompliance, a remedy acceptable to Polaris has not been fully
recognized and completed by drugstore.com or a commercially and scientifically reasonable
substitute has not been mutually agreed upon by drugstore.com and Polaris in good faith, the
material noncompliance shall be deemed a material breach of this Agreement by drugstore.com
and Polaris shall have the right to terminate this Agreement immediately upon written notice to
drugstore.com. For purposes of clarity, the termination right set forth in this subsection shall be
in addition to, and not in lieu of, any other termination rights expressly set forth in this
Agreement.

(ii) On each anniversary of the Effective Date, drugstore.com shall provide to
Polaris a written certification, executed by an officer of drugstore.com, that drugstore.com has
taken all actions reasonably required to verify and ensure that its third party manufacturers, in
manufacturing and producing the INCP Vitamins, are in material compliance with (i) the INCP
Protocols, (ii) the quality, potency and other label claims of the INCP Vitamins, and (iii)
applicable Law (including, without limitation, Laws relating to dietary supplements).

3.3 Obligations of Polaris.

(a) Change in INCP Protocols. In the event that Polaris desires to make any changes to
the INCP Protocols:

(1)  Polaris shall provide the changes to drugstore.com in writing. drugstore.com
shall recalibrate the canisters used in the INCP as required to make each protocol change as soon
as possible; provided, however, that Polaris acknowledges that, due to lead times for product
delivery and recalibration, each protocol change is expected to take three (3) to six (6) weeks;
and provided further, that drugstore.com shall not be required to make any change for which
Polaris does not approve reimbursement of direct out-of-pocket and shipping costs to be incurred
by drugstore.com or its Affiliates in connection with recalibrating canisters for such protocol
change pursuant to subsection (iii) of this Section 3.3(a).
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(ii)  Polaris shall provide drugstore.com with a letter of explanation of the protocol
change to be delivered to participants in the INCP with the reformulated supplements.

(iii) Except with respect to the first requested INCP Protocol change in any twelve
(12) month period during the Term, commencing on the Effective Date, for which drugstore.com
shall pay all costs incurred associated with recalibrating the canisters for a protocol change,
including, without limitation, all fees and expenses charged by Automed Technology (or other
entity responsible for performing any reformulation) — unless the parties mutually agree in good
faith that the cost of such first requested change is unreasonably high, in which case the
foregoing shall apply to the next requested change (such process shall reiterate until the parties
agree that the cost of a requested INCP Protocol change is not unreasonably high) — Polaris shall
pay all direct out-of-pocket costs incurred by drugstore.com or its Affiliates associated with
recalibrating the canisters for a protocol change, including, without limitation, all fees and
expenses charged by Automed Technology (or other entity responsible for performing any
reformulation); provided, however, that all such direct out-of-pocket costs to be incurred by
drugstore.com or its Affiliates must be estimated in writing by drugstore.compand presented
Polaris in advance for its written approval (which approval shall not unreasonably be withheld or
delayed). drugstore.com shall be entitled to deduct all such direct out-of-pocket costs from any
amounts payable by drugstore.com to Polaris pursuant to Article VII of this Agreement;
provided, however, that drugstore.com shall not be entitled to deduct the portion of such direct
out of pocket, if any, exceeding one thousand dollars ($1,000) per protocol change, except with
the written approval of Polaris (which approval shall not unreasonably be withheld or delayed).

(iv) Ifaprotocol change requested by Polaris results in the inability of
drugstore.coin to sell existing inventory, Polaris shall pay the direct, out-of-pocket costs,
manufacturing costs, and the purchase price for pre-manufactured goods, none of which shall be
marked up; provided, however, that such costs shall not exceed (A) with respect to stock
products, the cost of three (3) months’ inventory on hand and (B) with respect to products that
are contract-manufactured to fulfill orders under the INCP, the cost of six (6) months’ inventory
on hand; and provided, further, that Polaris shall then have right to take possession of and
dispose of such inventory in its sole and absolute discretion.

(b) Nutritional Assessment Questionnaire. If Polaris requires changes to the existing

Nutritional Assessment Questionnaire of CNS and drugstore.com, due solely to protocol changes
requested by Polaris, Polaris shall, at its sole expense, develop the scientific basis for such
changes and the nutritional questions that drive the protocols used in the Nutritional Assessment
Questionnaire. To support this process, if Polaris desires to make such changes, drugstore.com
shall provide Polaris with the development materials used to assemble CNS’s MyCustomPak
Program.

(c) Promotion of the INCP and Other Programs from drugstore.com. Polaris shall
provide a visible graphic link within the My Optimum Health Plan, above the fold, that, when

clicked, enables the user to access the Vitamin Advisor, together with the promotion of “Free
Shipping” for INCP Products for My Optimum Health Plan members. In addition, in the
confirming email after a person finishes the MOHP Assessment, regardless of such customer’s
origination point, site, or link, Polaris shall provide a hyperlink and graphic, above the fold,
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inviting visitors to take the Vitamin Advisor until such time as drugstore.com and Polaris
enhance the MOHP Assessment, which shall occur 30 days after the completion of the MOHP
My Shopping Site, to include an automatic link to a vitamin recommendation so My Optimum
Health Plan members can immediately receive their vitamin recommendation together with a
link to purchase Polaris CustomPak Supplements. This same option will be in place for other
Programs mutually determined and provided by drugstore and Polaris from time to time in the
future. At any time during the six (6) month period following the launch date of the promotion
described herein in this subsection, either party may decide in its sole discretion to terminate
such promotion.

3.4 Customer Data.

(a) Ownership of Customer Data.  Polaris shall own all Customer Data provided by
customers of the INCP (the “INCP Customer Data”). For purposes of clarity, certain INCP
Customer Data may be co-owned by the parties in accordance with Sections 4.4(b) and 5.4(b), or
if a customer of the INCP makes a purchase in another drugstore.com Store.

(b) License to Customer Data. Subject to the terms, conditions, and restrictions
contained in this Agreement, Polaris grants to drugstore.com and its Affiliates a license to use
the INCP Customer Data solely for the following purposes:

(1)  tofulfill its obligations under this Agreement, for the duration of the Term,;

(ii)  totransact, transition, and communicate with customers for the sole purpose of
exercising its rights, if any, under Section 10.6(a) of this Agreement, for the period specified in
Section 10.6(a).

(iii) todeliver drugstore.com Mailings (that do not disparage and/or compete with,
directly or indirectly in any material respect, Polaris or any Polaris Products or Services) to those
INCP customers who have not opted out from receiving such drugstore.com Mailings; provided,
however, that nothing in the foregoing shall prohibit drugstore.com from marketing, soliciting or
otherwise communicating with persons for whom information exists in its databases other than
by virtue of this Agreement; provided, further, that drugstore.com may not contact such
customers using contact information that it obtained solely by virtue of this Agreement.

(iv) for internally evaluating the success of the relationship with Polaris established
under this Agreement;

(v)  topersonalize the browsing and transaction completion experience of INCP
customers in other drugstore.com Stores; provided, however, that such license does not grant
drugstore.com any rights to contact such customers and drugstore.com agrees that it shall not
contact such customers;

(vi) tocomply with applicable Law.
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3.5 Additional INCP Licenses.
Subject to the terms, conditions and restrictions contained in this Agreement:

(a) Sales License. Polaris hereby grants drugstore.com and its Affiliates (i) an exclusive,
nontransferable, revocable, limited right and license within the Territory to sell the INCP
Vitamins, and (ii) a nonexclusive, nontransferable, revocable, limited right and license within the
Territory to promote and offer for sale the INCP Vitamins.

(b) Display License. Polaris hereby grants drugstore.com and its Affiliates a non-
exclusive, nontransferable, revocable, limited right and license, with respect to transactions
within the Territory, to display the INCP Vitamins and the Polaris Content used for the INCP
during the Term in connection with drugstore.com’s obligations under this Agreement.
drugstore.com shall not make any changes (including formatting changes that would materially
alter such Polaris Content) to the Polaris Content without the prior written consent and approval
of Polaris (which consent or approval may be withheld in Polaris’ sole discretion); provided,
however, that drugstore.com may make basic formatting changes without consent or approval.

(c) Promotional Materials License. Polaris hereby grants drugstore.com and its Affiliates

a non-exclusive, nontransferable, revocable, limited right and license, with respect to
transactions within the Territory, to reproduce and distribute any content of Continuity Pieces,
including, but not limited to, brochures, pamphlets, product outlines, product summaries and
Web Site content, that may be developed by Polaris (the “Polaris INCP Materials”) for the
INCP and provided by Polaris to drugstore.com during the Term; provided, however, that all

. Polaris INCP Materials and any copies thereof shall in all cases remain the sole property of
Polaris and shall include Polaris’ legal notices without alteration or modification of any kind;
and provided further that, except as otherwise provided or permitted in this Agreement or by the
express written consent of Polaris (which consent shall not unreasonably be withheld or
delayed), drugstore.com shall not make or permit its agents, employees, or Affiliates to
reproduce any Polaris INCP Materials or any other Polaris proprietary material and provided
further, that drugstore.com shall not make any changes (including formatting changes that would
materially alter such Polaris INCP Materials) to the Polaris INCP Materials without the prior
written consent and approval of Polaris (which consent and approval may be withheld in Polaris’
sole discretion); provided, however, that drugstore.com may make basic formatting changes
without consent or approval.

(d) Trademark License. Polaris hereby grants drugstore.com and its Affiliates a non-
exclusive, nontransferable, revocable, limited right and license, in the Territory, to use the INCP
Brand Name, the Dr. Weil Brand Name, the Polaris Brand Name and Polaris’ other Trademarks
in connection with the INCP and the sale of INCP Vitamins during the Term. The use of
Polaris’ trade names and trademarks by drugstore.com and its Affiliates in connection with the
INCP during the Term shall, in each instance, be subject to the specification and prior written
approval of Polaris in its sole discretion.
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(e) Termination of Licenses.

(i)  Except as provided in clause (ii) of this subsection (), all licenses granted
under this Section 3.5 shall terminate upon any termination of this Agreement or expiration of
the term of this Agreement.

(ii) Upon any termination of this Agreement (including as a result of expiration of
the Term) and during the Transition Period, if any, drugstore.com shall have the limited right to
use the licenses set forth in this Section 3.5(a) solely to complete its fulfillment of orders for the
period of time specified in Section 10.6(a), 10.6(b) or 10.6(c), as applicable; provided, however,
that drugstore.com shall abide by the same order fulfillment obligations set forth elsewhere in
this agreement (including, without limitation, in Exhibit B) in fulfilling such orders.

3.6 Orders, Pricing and Terms.

(a) Customer Orders. All customer orders of any products hereunder are subject to
acceptance or rejection by drugstore.com in its sole discretion; provided, however that
drugstore.com shall accept all orders from customers whose credit cards or other form of
electronic payment accepted by drugstore.com are approved (by way of example only, and
without limitation, by the card-issuing bank). drugstore.com shall ship products for orders that
drugstore.com has accepted to the point of destination identified in the order in accordance with
drugstore.com’s standard shipping terms and conditions then in effect; provided, however, that
such standard shipping terms shall be commercially reasonable.

(b) INCP Terms. All INCP terms and conditions of the sale of INCP Vitamins and any
associated Polaris INCP Materials shall be mutually agreed upon in writing by drugstore.com
and Polaris, and may be adjusted from time to time by mutual written agreement of the parties.
In adjusting INCP prices, drugstore.com shall have the right to preserve the approximate profit
margins achieved by drugstore.com under the pricing structure for the INCP currently available
to Polaris Originated Customers; provided, however, that drugstore.com shall, no less frequently
than once per calendar year, deliver to Polaris written reports itemized by product and setting
forth in reasonable detail drugstore.com’s actual costs for such products during such calendar
year; provided, further, that drugstore.com shall deliver to Polaris any additional information
reasonably requested by Polaris and that is related to such costs.

(c) Payments. drugstore.com may, if a customer’s credit card payment or other form of
electronic payment accepted by drugstore.com is unsuccessful or invalid, require prepayment for
any order of INCP product prior to delivery. No orders shall be billed to or paid for, directly or
indirectly, by Medicare or any other government program.

(d) Taxes. drugstore.com shall pay any federal, state, county, local or other
governmental taxes, fees or duties now or hereafter imposed on the sale, import, export, use or
possession of the customized nutritional supplement products.
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3.7 Warranty and Conformance with Quality Standards.

drugstore.com hereby represents and warrants to Polaris with respect to the INCP Vitamins
that (i) such INCP Vitamins shall conform to the terms and conditions of this Agreement, and (ii)
the INCP Vitamins shall be manufactured (to the best of drugstore.com’s knowledge), labeled,
packaged, boxed, held, stored, shipped and otherwise supplied by drugstore.com in accordance
with applicable Law and the specifications set forth by the guidelines directed in the INCP
Protocols and amendments thereto from time to time by Dr. Weil and/or the Polaris medical and

science advisory board.

3.8 Vendor Confidentiality.

drugstore.com shall require all vendors supplying or manufacturing products under the
INCP to execute a confidentiality agreement substantially in the form attached as Exhibit G, and
incorporated herein by reference; provided, however, that such form of INCP vendor
confidentiality agreement may be amended by drugstore.com with the prior written consent and
approval of Polaris (which consent and approval shall not unreasonably be withheld or delayed),
at which time such amended form of agreement shall replace the corresponding Exhibit
hereunder and shall become a part of this Agreement.

3.9 INCP Conversion Funnel.

(a) Development of New Conversion Funnel. Within twenty (20) days after the Effective
Date, Polaris and drugstore.com shall jointly agree on a new design of a more effective (with
respect to conversion of customers) method for customers to take the Vitamin Advisor diagnostic
and complete purchase transactions for the INCP (the “New Conversion Funnel”), which New
Conversion Funnel shall be used for such transactions under the INCP as shall be mutually
agreed upon in writing by drugstore.com and Polaris. drugstore.com shall use commercially
reasonable best efforts to implement the New Conversion Funnel as soon as practicable, but not
later than sixty (60) days after the delivery of the design for the New Conversion Funnel, using
the design criteria provided by Polaris and incorporating, to the extent commercially reasonable,
the reasonable comments of Polaris.

(b)  Subsequent Redesigns of the Conversion Funnel.

(i) Inthe event that, after the implementation of the New Conversion Funnel,
drugstore.com desires to redesign the current conversion funnel or the New Conversion Funnel,
or both, drugstore.com shall obtain the written approval of Polaris (which approval shall not
unreasonably be withheld or delayed) and drugstore.com shall implement each such approved
design change, at drugstore.com’s expense, as soon as reasonably practicable; provided,
however, that drugstore.com shall, on an ongoing basis, use commercially reasonable efforts to
evaluate the respective conversion funnels and propose changes to keep the underlying
technology current with prevailing Internet and e-commerce industry standards; provided,
further, that in no case shall the respective conversion funnels be any less advanced than similar
technology developed and maintained by drugstore.com for its premier drugstore.com Stores /
partners (including, without limitation, Zone Profiler or other similar advances in assessments on
Beauty.com or Sexual Well-Being). In connection with such redesign efforts, Polaris shall
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provide drugstore.com with such Polaris information that may be reasonably requested by
drugstore.com.

(ii) Inthe event that Polaris desires to redesign the current conversion funnel or the
New Conversion Funnel, or both, drugstore.com shall implement each such design change
requested by Polaris and approved by drugstore.com (which approval shall not unreasonably be
withheld or delayed) as soon as reasonably practicable; provided, however, and subject to
Section 3.9(b)(iii) below, that for each such redesign requested by Polaris, Polaris shall
reimburse drugstore.com for fifty percent (50%) of all actual direct out-of-pocket costs, and the
cost of personnel time associated with the software programming (in accordance with a budget
for such personnel time to be previously agreed-upon by the parties), excluding any mark-up or
profit, incurred by drugstore.com or its Affiliates in connection with such redesign.
drugstore.com shall promptly provide Polaris with all information reasonably requested by
Polaris to aid in its redesign analysis and efforts.

(iif) Once in each twelve-month period, commencing on the Effective Date,
drugstore.com shall implement a Polaris-requested (in accordance with Section 3.9(b)(i) above)
redesign of the current conversion funnel or the New Conversion Funnel at drugstore.com’s sole
cost and expense; provided, however, that if the parties mutually agree in good faith that the cost
of such requested redesign is unreasonably high, the parties shall split the cost of the redesign in
accordance with Section 3.9(b)(ii) above; and, provided further, that such process shall reiterate
until drugstore.com implement a Polaris-requested redesign at its sole cost and expense.

(iv) Inthe event that drugstore.com implements any changes to the commerce
platform used on the drugstore.com Site (or the CNS Site, the Web Site of any drugstore.com
Affiliate, or the Web Site of any partner of drugstore.com whose Web Site is hosted by
drugstore.com), drugstore.com shall, upon written request by Polaris, implement such change to
the commerce platform used in connection with the INCP as soon as reasonably practicable, and
at drugstore.com’s sole cost and expense; provided, however, that if the parties mutually agree in
good faith that the cost of such requested change is unreasonably high, the parties shall split the
cost of the change in accordance with Section 3.9(b)(ii) above.

ARTICLE IV
INTEGRATIVE MEDICINE STORE

4.1 Integrative Medicine Store.

(a) Creation. drugstore.com shall create and, following the IMS Launch Date, host and
maintain the Integrative Medicine Store on the drugstore.com Site during the Term.

(b) Hosting.

(i)  drugstore.com shall, using servers maintained by drugstore.com, perform the
nonexclusive presentation, copying, transmission, performance, and display of the graphical
image files, text, animation, software, hypertext links, product or service names, and trade or
service marks or names for the Integrative Medicine Store. drugstore.com shall ensure the
security and integrity of the Integrative Medicine Store, the confidentiality of Customer Data
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obtained from the Integrative Medicine Store and the availability of the Integrative Medicine
Store to customers and end users in the same manner as drugstore.com does for its premier
drugstore.com Stores/partners generally (including, without limitation, Beauty.com and Sexual
Well-Being).

(ii) Reserved.

(iii) During the Term, drugstore.com shall maintain Integrative Medicine Store
availability at least at the service level set forth Exhibit C, attached hereto and incorporated
herein by this reference.

(c) Product Management; Content.

(1)  Products. The Integrative Medicine Store shall sell and offer for sale only
such products as shall be mutually agreed upon by drugstore.com and Polaris. The Integrative
Medicine Store shall sell and offer for sale at least one hundred twenty five (}25) unique SKUs,
excluding unique SKUs for Dr. Weil Vitamins and other vitamins and supplements selected by
Dr. Weil. In addition, the Integrative Medicine Store shall offer access to the Vitamin Advisor
(and, through the Vitamin Advisor, the INCP), the My Optimum Health Plan, and such other
products and services as may be agreed upon by drugstore.com and Polaris from time to time
using the Master Customer Database and Unique User Identifier’s for each customer in order to
create as unique a condition specific, personalized content, and product selection experience as
possible.

(i)  Product Selection. Within thirty (30) days after the Effective Date,
drugstore.com and Polaris shall make the initial determination of the products that shall be sold
and offered for sale through the Integrative Medicine Store on the IMS Launch Date, which
initial determination shall be set forth in writing (the “Initial Product Selection’). At any time
after the Initial Product Selection, any party may propose in writing that one or more additional
products be offered for sale through the Integrative Medicine Store, and each other party shall,
within ten (10) business days from the receipt of such proposal, accept or reject such proposal;
provided, however, that approval of such proposal shall not unreasonably be withheld or delayed.

If each party agrees with the proposed sale of such product(s) through the Integrative Medicine
Store, such product(s) shall be offered for sale in the Integrative Medicine Store as soon as it is
commercially reasonable to do so.

(iif) Content. drugstore.com and Polaris shall mutually determine the specific
editorial and creative content, personalization, placement, promotions, messaging and category
names of the Integrative Medicine Store. Polaris shall make available to drugstore.com for use
in the Integrative Medicine Store all Polaris Content, excluding content that is exclusively
available to subscribers of My Optimum Health Plan; provided, however, that drugstore.com
shall not make any changes (including formatting changes that would materially alter such
Polaris Content) to such Polaris Content without the prior written consent of Polaris or Dr. Weil
(which consent may be withheld in either’s sole discretion); provided, however, that
drugstore.com may make basic formatting changes without consent or approval. The parties
agree to pursue in good faith ways to cross-promote products from other drugstore.com Stores..
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(d)  Treatment. The Integrative Medicine Store shall at all times during the Term be
accessible by means of a tab or other top-level product category identifier (each a “Locator”) on
the drugstore.com Site; provided, however, that during the first quarter of 2004, the Integrative
Medicine Store shall be accessible by a visible Locator on the drugstore.com Site Home Page.
On an ongoing basis throughout the Term, drugstore.com shall use best efforts to optimize
placement of the Integrative Medicine Store Locator in such a way that will maximize
impressions, customer conversion, and revenues. Polaris acknowledges and agrees that, to
achieve such optimal placement, drugstore.com may determine, in its reasonable discretion
based upon its ongoing analysis of drugstore.com Store Locators within the drugstore.com Site,
to rotate the Integrative Medicine Store Locator to other locations within the drugstore.com Site
(including a location that may be off of the drugstore.com Site Home Page, but in no event shall
such location be more than one click off the drugstore.com Site Home Page); provided, however,
that under no circumstances shall drugstore.com provide the Integrative Medicine Store Locator
with positioning or rotation that is less favorable than the positioning or rotation used for
drugstore.com’s premier drugstore.com Stores / partners (including, without limitation,
Beauty.com and Sexual Well-Being). drugstore.com shall, no less often thanzonce per calendar
year quarter, provide Polaris with reasonably detailed reports upon which drugstore.com’s
placement and/or rotation of the Integrative Medicine Store Locator hereunder are based. In
addition, during the Term drugstore.com shall not promote any current or future drugstore.com
partner or Store that directly competes in any material respect with the Integrative Medicine
Store; provided, however, that the GNC Livewell Store on the drugstore.com Site shall be
deemed not to compete directly with the Integrative Medicine Store.

(e) Format and Functionality. The format of the Integrative Medicine Store shall be
generally consistent with other drugstore.com Stores in coloring, graphics, fonts, logos and
similar “look and feel” aspects of drugstore.com Stores, and the shopping experience within the
Integrative Medicine Store will be consistent with the Functionality available to users of other
drugstore.com Stores generally; provided, however, that such Functionality shall be of at least
the same character, quality, and technological advancement as the Functionality associated with
drugstore.com’s premier drugstore.com Stores / partners, including, by way of example, and
without limitation, Beauty.com and Sexual Well-Being. The Web pages of the Integrative
Medicine Store related to the payment for, status of and shipping of an order shall be branded
exclusively with the drugstore.com brand.

) Design of drugstore.com Site. Subject to the foregoing with respect to the Integrative
Medicine Store, drugstore.com shall determine the content, appearance, Functionality and all
other aspects of the drugstore.com Site (including the drugstore.com Site Home Page) in its sole
discretion. Without limiting the generality of the foregoing, nothing in this Agreement shall
limit the ability of drugstore.com to re-design or modify the appearance and Functionality of the
drugstore.com Site, including the drugstore.com Site Home Page, from time to time and at any
time, in its sole discretion; provided, however, that in the event of such a redesign or revision,
the Integrative Medicine Store shall continue to be accessible by means of a tab or other top-
level product category identifier on the drugstore.com Site.

(g) Opt-In.
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(i)  All customers making a purchase through the Integrative Medicine Store,
whether such purchase is a Polaris-Originated Purchase or a drugstore.com-Originated Purchase,
shall create an account with drugstore.com and shall be automatically opted-in to receive
drugstore.com Mailings, which automatic opt in shall be indicated by a pre-checked box. Each
customer shall have the ability to uncheck the opt in box at that time, thereby opting out from
receiving drugstore.com Mailings. Within twenty four (24) hours after such customer opt in
hereunder, drugstore.com shall deliver to each such customer a follow-up / confirmation email
from drugstore.com, substantially in the form set forth in Exhibit A-2, which follow-up /
confirmation email shall provide the customer with the opportunity to manage such customer’s
drugstore.com account (including the opportunity to review the types of drugstore.com Mailings
such customer has been opted-in to receive and to opt out from receiving any or all of such
drugstore.com Mailings from that point forward) by way of a link to the drugstore.com Site as
discussed below; provided, however, that drugstore.com may make non-material changes to such
follow up / confirmation email at any time and from time to time; provided, however, that the
following material changes may only be made with the prior written consent and approval of
Polaris (which consent and approval shall not unreasonably be withheld or delayed): the
substance of items within the list of opted in subscriptions / mailings, at which time such
modified follow-up / confirmation email shall replace the corresponding Exhibit hereunder and
shall become a part of this Agreement. In each follow-up / confirmation email and
drugstore.com Mailing delivered to customers, drugstore.com shall feature a link that, when
clicked by the customer, will direct the customer’s browser to a function on the drugstore.com
Site that will provide the customer with instructions and an opportunity to manage such
customer’s opt in choices (i.e., such customer shall have the ability while on the drugstore.com
Site to opt-out from receiving any or all of the drugstore.com Mailings from that point forward.
In addition to, and not in lieu of the customer opt out functionality described herein, each such
customer shall have the right to opt-out of any or all drugstore.com Mailings at any time, and,
upon request by any such customer, in any form, drugstore.com shall immediately opt-out such
customer from receiving those drugstore.com Mailings specifically requested by such customer.
In the event that an opt-out request with respect to drugstore.com Mailings is received by
Polaris, in any form, Polaris shall promptly forward and/or directly communicate such opt-out
request to drugstore.com, and drugstore.com shall immediately opt-out such customer from
receiving those drugstore.com Mailings specifically requested by such customer. drugstore.com
shall provide to Polaris a monthly report, in a form reasonably acceptable to Polaris, with respect
to such opt-outs; provided, however, that at such time as the Master Customer Database has been
developed, built out, and implemented in accordance with Section 8.9 herein, drugstore.com
shall no longer be required to provide such monthly reports.

(if)  In addition, all customers making a purchase through the Integrative Medicine
Store, whether such purchase is a Polaris-Originated Purchase or a drugstore.com-Originated
Purchase, shall be automatically opted-in to receive Dr. Weil Subscriptions, which automatic opt
in shall be indicated by a pre-checked box. Each customer shall have the ability to uncheck the
opt in box at that time, thereby opting out from receiving Dr. Weil Subscriptions. Promptly
after the customer opt in, drugstore.com shall forward to Polaris (to the extent that such address
has not been captured by a Polaris-hosted opt in process), by way of secure electronic
transmission, such customer’s email address; provided, however, that at such time as the Master
Customer Database has been developed, built out, and implemented in accordance with Section
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8.9 herein, drugstore.com shall no longer be required to forward such email address. Within
twenty four (24) hours after its receipt of such email address (or such customer’s incorporation
into the Master Customer Database) Polaris shall deliver to each such customer follow-up email,
substantially in the form set forth in Exhibit A-1, attached hereto and incorporated herein by this
reference. The Polaris follow-up email (and each Dr. Weil Subscription) shall feature a link that,
when clicked by the customer, will direct the customer’s browser to a Polaris Web Site that will
provide the customer with instructions and an opportunity to manage such customer’s opt in
choices (i.e., such customer shall have the ability while on such Polaris Web Site to opt out from
receiving any or all of the Dr. Weil Subscriptions from that point forward). The form of such
follow-up email may be modified by Polaris from time to time and at any time with the prior
written consent and approval of drugstore.com (which consent and approval shall not
unreasonably be withheld or delayed), at which time such modified follow-up email shall replace
the corresponding Exhibit hereunder and shall become a part of this Agreement. Each such
customer shall have the right to opt-out of any or all Dr. Weil Subscriptions at any time, and,
upon any request by any such customer, in any form, Polaris shall immediately opt-out such
customer from receiving those Dr. Weil Subscriptions specifically requesteddy such customer.
In the event that such an opt-out request with respect to Dr. Weil Subscriptions is received by
drugstore.com, in any form, drugstore.com shall promptly forward and/or directly communicate
such opt-out request to Polaris, and Polaris shall immediately opt-out such customer from
receiving those Dr. Weil Subscriptions specifically requested by such customer. Polaris shall
provide to drugstore.com a monthly report, in a form reasonably acceptable to drugstore.com,
with respect to such opt-outs; provided, however, that at such time as the Master Customer
Database has been developed, built out, and implemented in accordance with Section 8.9 herein,
Polaris shall no longer be required to provide such monthly reports.

(iii)  For purposes of clarity, notwithstanding anything else to the contrary contained
in this Agreement, and subject to the clause following the semicolon in this subsection,
drugstore.com shall, in each instance, submit to Polaris for its prior written approval (which
approval shall not be unreasonably withheld or delayed) any and all proposed uses (by way of
example, and without limitation, in confirmation emails, follow-up emails, and drugstore.com
Mailings) of any Polaris Intellectual Property or Dr. Weil Intellectual Property (including,
without limitation, any Polaris Brand Name and/or logo, the Vitamin Advisor name and/or logo,
the My Optimum Health Plan name and/or logo, and any other related trademarks, tradenames,
and/or logos); provided, however, that Polaris shall have the right in its sole and absolute
discretion to approve or reject any proposed use of Dr. Weil’s name, image, likeness, or any Dr.
Weil Brand Name. Polaris shall use commercially reasonable best efforts to respond to all
requests for approval hereunder as soon as practicable.

(iv) Each of Polaris and drugstore.com agrees to provide the other with
commercially reasonable access to its relevant records related to opt-ins, opt-outs, complaints,
and resolutions related to the marketing communications described in this subsection (g).

4.2 Orders, Pricing and Terms.

(a) Order Fulfillment. drugstore.com shall be responsible for all fulfillment of orders for
products purchased through the Integrative Medicine Store. All revenues from sales of products
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in the Integrative Medicine Store shall be revenues of drugstore.com, and Polaris shall have no
right to any revenue share or other fees with respect to sales of products through the Integrative
Medicine Store, except as set forth in Article VII of this Agreement. drugstore.com shall fulfill
orders for products purchased through the Integrative Medicine Store consistent with
drugstore.com’s standard order fulfillment practices then in effect with respect to products
purchased through other drugstore.com Stores generally; provided, however, that drugstore.com
shall meet the order fulfillment specifications set forth in Exhibit B. drugstore.com shall pay all
costs for fulfillment of product orders, including the costs of delivery, invoicing, boxing,
shipping and any promotional materials that may be included in product shipments. The
drugstore.com brand shall be used in connection with the fulfillment of products purchased
through the Integrative Medicine Store and customer care communications with respect to
Integrative Medicine Store purchases in the same manner as such brand is used in connection
with products purchased through other drugstore.com Stores. Polaris shall have the right to
include pamphlets and marketing materials in all IMS order fulfillment packaging promoting
complimentary and non-competitive Polaris Products and Polaris Services; provided, however,
that the production and inclusion of such pamphlets and marketing materials$hall be at Polaris’
sole cost and expense (except that Polaris shall pay the lesser of fifty cents or drugstore.com’s
standard pricing per promotional item in this subsection to pick and pack the item that is
delivered to a customer); and provided further, that Polaris must submit such pamphlets and
marketing materials to drugstore.com for its prior approval (such approval not to be
unreasonably withheld or delayed).

(b) Pricing and Terms. All initial prices and all terms and conditions of the sale of
products sold and offered for sale in the Integrative Medicine Store shall be jointly agreed upon
in writing by drugstore.com and Polaris, and such terms and conditions of sale may be modified
at any time and from time to time by mutual written agreement of the parties; provided, however,
that in the event that any such product is available for sale through the drugstore.com Site before
being offered for sale on the Integrative Medicine Store, the price at which such product shall
initially be offered in the Integrative Medicine Store shall be the price for such product on the
drugstore.com Site immediately before its inclusion in the Integrative Medicine Store.
drugstore.com shall agree to offer free shipping as promotional incentives for MOHP Members;
provided, however, that the cost of such free shipping shall be split 50/50 between the parties
and Polaris’ portion of such costs shall be deducted from amounts payable under Section 7.2.
drugstore.com shall have the right to offer value promotions in connection with products sold in
the Integrative Medicine Store no more than three (3) times per quarter. drugstore.com must
obtain Polaris’ prior written consent and approval (not to be unreasonably withheld or delayed)
for any promotion that provides for price discounts to Polaris Products or Polaris Services or
additional free-gift, premium, or giveaway promotions (after the initial three such promotions).

4.3 Hyperlinks; Framing.

(a)  Hyperlinks to Polaris Sites. The Integrative Medicine Store shall contain at least one
prominent and above the fold graphical hypertext links that, when clicked, permit users to move
to (1) the MOHP Site Home Page or (ii) the Vitamin Advisor; provided, however, that both links
shall be on the Home Page at all times, one of which shall be above the fold at all times (and
MOHP hypertext link shall be above the fold at least 25% of such time).

27



Case 1:05-cv-01671-MSK  Document 1-3  Filed 08/26/2005 Page 29 of 49



