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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL TRADE COMMISSION,

Plaintiff, Case No. 03 C 3578

V. Magistrate Judge Morton Denlow
QT, INC., Q-RAY COMPANY,
BIO-METAL, INC., QUE TE PARK,
ak.a. ANDREW Q. PARK, and
JUNG JOO PARK,

N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

“The pain just went away.”
“Within secondsthe pain was gone.”
“You don’'t haveto live with pain.”

TheQ-Ray® lonized Bracelet® (* Q-Ray bracelet”) achieved tremendouscommercial
successthrough aseriesof 30-minuteinfomercials. TheFederal TradeCommission (“FTC")
brings this action claiming Defendants marketed the Q-Ray bracelet in a deceptive and
misleading manner by representing that the bracelet provides immediate, significant or
completepainrelief and scientifictestsprovetheir pain-relief claims. Defendantsdeny their

advertising was false or misleading. They contend adequate substantiation exists for the

advertising claims made in connection with the promotion and sale of the Q-Ray bracelet.
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The Court conducted a seven-day bench trial between June 6 and July 11, 2006. The
Court has carefully considered the testimony of the withesseswho testified in person and by
deposition, the Joint Stipulations of Fact for Trial, the exhibitsintroduced into evidence, the
written submissions of the parties, and the oral arguments of counsel. The counsel on both
sides presented the case in a highly professional manner.

Thefollowing constitutesthe Court’ sfindings of fact and conclusions of law pursuant
to Rule 52(a) of the Federal Rulesof Civil Procedure. To the extent certain findings may be
deemed conclusions of law, they shall be considered conclusions. Similarly, to the extent
matters contained in the conclusions of law may be deemed findings of fact, they also shall
be considered findings.

l. NATURE OF THE ACTION.

The FTC bringsthisaction under 8§ 13(b) of the Federal Trade Commission Act (“the
Act”) seeking monetary and injunctiverelief for alleged violations of 8§85 and 12 of the Act.
15 U.S.C. 88 45(a), 52 and 53(b). The FTC’'s complaint alleges three violations of the Act
by Defendants.

InCount I, the FTC alleges Defendantsrepresented that the Q-Ray bracel et “ provides
immediate significant or completerelief from varioustypesof pain, including, but not limited
to, musculoskeletal pain, sciatic pain, persistent headaches, sinus problems, tendonitis, or
injuries.” (Comp. 119). In Count I, the FTC alleges Defendants represented that “tests
prove that the [Q-Ray bracelet] relieves pain.” (Comp. § 21). The FTC clams these
representationswere false or Defendants lacked areasonable basis for these representations
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in violation of the Act. In Count Il1, the FTC alleges Defendants falsely represented that

QT’ s30-day satisfaction guarantee permits* consumersto readily obtain afull refund of the

purchase price if they return the [Q-Ray bracelet] within 30 days.” (Comp. § 24). The

Defendants deny these allegations.

. ISSUES PRESENTED.

The following issues are presented:

1.

8.

Whether the FTC hasmet its burden of proving that QT, Inc.’ sadvertisingwas
likely to mislead a reasonable consumer in violation of the Act. Yes.

Whether the FTC has met its burden of proving that QT, Inc.’s advertising
represented, without asufficient basis, that tests prove that the Q-Ray bracel et
relieves pain in violation of the Act. Yes.

Whether the FTC has met its burden of proving that the Q-Ray bracelet is a
device within the meaning of 8 12 of the Act. Yes.

Whether the FT C has met itsburden of proving that QT’ srefund policy did not
permit consumers to readily obtain arefund of the purchase price. Yes.

Whether Que Te Park is personaly liable for the violations of the Act. Yes.
Whether Jung Joo Park is personally liable for the violations of the Act. No.

Whether the Court should order equitable relief in the form of consumer
redress, disgorgement and restitution. Yes.

Whether the FTC has established abasisfor permanent injunctiverelief. Yes.

1. PROCEDURAL BACKGROUND.

On May 27, 2003, the FTC filed a Complaint for Injunctive and Other Equitable

Relief (“*Complaint”) in this action, naming as defendants QT, Inc., Q-Ray Company, Bio-
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Metal, Inc., Que Te Park, ak.a. Andrew Q. Park, and Jung JooPark. Stipulated.

On May 29, 2003, the Court granted the FTC’s motion for an ex parte temporary
restraining order and asset freeze. Stipulated; Dkt. 2.

On June 11, 2003, the Court entered a stipulated preliminary injunction with asset
transfer restrictions and other equitable relief. Stipulated; Dkt. 34; PX 3.

IV. FINDINGSOF FACT.
A. THE PARTIES.

1. Plaintiff Federal Trade Commission.

The FTC is an independent agency of the United States Government created by
statute. 15 U.S.C. 8841-58. The FTC enforces Sections 5(a) and 12 of the Act, 15 U.S.C.
88 45(a) and 52, which prohibit, respectively, unfair or deceptive acts or practices, and false
advertisements for food, drugs, devices, services, or cosmetics in or affecting commerce.
The FTC isauthorized to initiate federal district court proceedings, by its own attorneys, to
enjoin violations of the Act and secure such equitable relief as may be appropriate in each
case, including consumer redress. 15 U.S.C. 8 53(b).

2. Defendant QT, Inc.

Defendant QT, Inc. (“*QT”) is an lllinois corporation with its principal place of
business at 500 W. Algonguin Road, Mt. Prospect, Illinois. It transacts or has transacted

businessin the Northern District of 11linois and throughout the United States. Since at |east

IStipulated refersto facts stipulated to by the parties. T.__ refersto thetrial transcript.
PX___ referstothe FTC'strial exhibitsand DX____ refersto Defendants’ trial exhibits. Dkt._
refersto a docket entry in the Court’s docket. The Court has cited to certain stipulations,
transcript pages and exhibits, but relies upon the entire record in support of this decision.

4



Case 1:03-cv-03578 Document 199  Filed 09/08/2006 Page 5 of 136

1996, QT has advertised, marketed, and sold the Q-Ray bracelet viaU.S. media outlets and
identical I nternet sites, www.gray.com, www.g-ray.com, and www.bio-ray.com. Stipulated.

3. Defendant Q-Ray Company.

Defendant Q-Ray Company (“QRC”) isanIllinoiscorporationwithitsprincipal place
of business at 500 W. Algonquin Road, Mt. Prospect, Illinois. It transacts or has transacted
business in the Northern District of Illinois and throughout the United States through the
distribution of the Q-Ray bracelet. Stipulated.

QRC has performed the fulfillment operations of QT, including shipping the Q-Ray
bracelet to consumers and receiving returned products from consumers since mid-2002.
Stipulated.

4. Defendant Bio-Metal, Inc.

Defendant Bio-Metal, Inc. (“Bio-Meta”), which was formerly known as Bio-Ray
International, Inc., is an Illinois corporation with its principal place of business at 500 W.
Algonquin Road, Mt. Prospect, Illinois. Stipulated.

5. Defendant Que Te Park.

At al relevant times, defendant Que Te Park, also known as Andrew Q. Park (“Que
TePark”), wasandisthe President of QT, QRC, and Bio-Metal. Heresidesand/or transacts
businessin the Northern District of lllinois. Stipulated. He testified at thetrial and certain
of his deposition excerpts were also introduced as evidence. PX 109.

Que TePark hasbeen the Chief Executive Officer of QT and QRC sinceat |east 2001.
Que Te Park is the sole shareholder of QT and QRC. Stipulated.

6. Defendant Jung Joo Park.


http:www.qray.com
http:www.q-ray.com
http:www.bio-ray.com
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Defendant Jung Joo Park isQue Te Park’ swife. Sheresidesin the Northern District
of Illinois. Stipulated. She testified by means of a deposition. PX 311.

From at least 1987 through June 2003, Jung Joo Park was Secretary of QT. Shewas
listed as Secretary of QT inthe company’ sannual reportsto the State of Illinoisfor theyears
1999 through 2002. Jung Joo Park was listed as a Secretary of QT until at least June 2005.
From at least 2000 through June 2003, Jung Joo Park was Secretary of QRC. Shewaslisted
as Secretary of QRC in the company’s annual reports to the State of Illinois for the years
1999 through 2002. Jung Joo Park, as Secretary of those entities, had signatory authority for
eight of theten QT and QRC corporate bank accounts. Stipulated.

Jung Joo Park worked full-time at QT from 2001 through at least August of 2004.
She hasworked for QT for atotal of 15 years. Stipulated. For her $98,000 salary, Jung Joo
Park looks after the office when Que Te Park is out of the country. She also helpsany place
around the office that needs ahand and has no set position. T. 606-07. Jung Joo Park assists
QT in areas that are short-staffed, and sometimes, for example, goes to the factory to help
with assembly and shipping and handling. Stipulated.

Jung Joo Park assists with employee relations at QT, and she consults with Korean-
speaking employees regarding internal conflicts among those employees. Stipulated.

Jung Joo Park was not involved in the marketing of the Q-Ray bracelet. She was not
involved in the creation, review, media placement, or production of any of the Q-Ray
bracelet infomercials. She had no authority over the customer service department policies.
PX 311 at 21-4.

B. FACT WITNESSES.
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1. Charles Park.

QueTePark’ sand Jung Joo Park’ sson, Charles Park, hasbeen employed by QT since
approximately 2002 and has served as an executive vice-president since May or June of
2003. Heoverseestheactivities of thevice-presidents of operations, finance, marketing, and
sales. He currently reportsto Que Te Park. Before that, he was vice-president in charge of
information technology and some administrative areas, including some parts of operations
and some parts of finances. Stipulated. Charles Park testified at the trial.

2. Crystal Holloway.

Crystal Holloway (“Holloway”) has been employed by QT as a senior customer
service manager since February, 2003. She testified by means of a deposition. PX 312.

3. Elizabeth Ann Ciprian.

Elizabeth Ann Ciprian (“Ciprian”) was employed at QT from 1990 to 2003. From
1999 to 2003, she wasthe sales and marketing manager. T.190-91, 202. Shetestified at the
trial.

4, DeAnn Trapp.

DeAnnTrapp (“Trapp”) wasagraduate student at NorthernlllinoisUniversity in 2001
and 2002 when she performed two studiesinvolving the Q-Ray bracelet. Her married name

Isnow DeAnn Petitgout. She testified at the trial.
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5. Dr. Robert Bratton.

Dr. Robert Bratton (“Dr. Bratton™) isemployed by theMayo Clinicinthe Department
of Family Medicine and as an Associate Professor at the Mayo College of Medicine in
Jacksonville, Florida. He conducted aclinical trial of the Q-Ray bracelet, which resulted in
apublished study. PX 280. Hetestified by means of two depositions. DX 42-3.

6. Linda Hall.

LindaHall (“Hall”) isemployed at the Mayo Clinicin Jacksonville, Florida. Shewas
aclinical research coordinator who assisted Dr. Bratton in the Q-Ray bracelet study. She
testified by means of adeposition. DX 44.

C. EXPERT WITNESSES.

Six expert witnesses testified at the trial:

1. Dr.Marc C. Hochberg - FTC Expert.

Dr. Marc C. Hochberg (“Dr. Hochberg”) is a Professor of Medicine, Professor of
Epidemiology & PreventiveMedicine, and Head of the Division of Rheumatology & Clinical
Immunology at the University of Maryland School of Medicine. Stipulated; PX 293 (Dr.
Hochberg'sCV). Dr. Hochberg testified asan expert inthefields of: (a) rheumatic diseases,
including arthritis and other musculoskeletal disorders; (b) clinical testing related to
prevention and treatment of rheumatic diseases; and (¢) pain due to rheumatic disease.

Stipulated.
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2. John P. Wikswo, Jr., Ph.D. - FTC Expert.

Dr. John P. Wikswo, Jr. (“Dr. Wikswo") is a Professor of Biomedical Engineering,
Professor of Molecular Physiology and Biophysics, Professor of Physics, and Director of the
Vanderbilt Institute for Integrative Biosystems Research and Education at Vanderbilt
University. Dr. Wikswo testified asan expert in biological physics, biomedical engineering,
and electromagnetism. Stipulated; PX 294 (Dr. Wikswo's CV).

3. Michael Feldstein, Ph.D. - Defendants Expert.

Dr. Michael Feldstein (“Dr. Feldstein”) has a Ph.D. in statistics from the State
University of New Y ork at Buffalo andistheVice-President for Clinical Servicesat Medical
Device Consultants, Inc. His responsibilities as Vice-President include running the
department of clinical services, which seeks to design, conduct, and manage clinical trials
for clients. DX 19 (Dr. Feldstein’sCV). Hetestified asan expert inthe area of statisticsand
biostatistics and the conduct of clinical trials. T. 673-79.

4. William A. Tiller, Ph.D. - Defendants’ Expert.

Dr. William A. Tiller (“Dr. Tiller”) is Professor Emeritus from Stanford University
in the fields of applied science and materials science. DX 20 (Dr. Tiller’sCV). Dr. Tiller
testified as an expert in material's science.

5. Dr. Brian Olshansky - Defendants Expert.

Dr. Brian Olshansky (“Dr. Olshansky”) is a Professor of Medicine and the director

of Cardiac Electrophysiology at the University of lowaHospitals. DX 18 (Dr. Olshansky’s
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CV). He testified as an expert in the fields of electrophysiology, complementary and
aternative medicine, and the placebo effect.

6. Frank Yurasek, Ph.D. - Defendants Expert.

Dr. Frank Yurasek (“Dr. Yurasek”) holds a Masters degree and Ph.D. in Oriental
Medicine. DX 21 (Dr. Yurasek’sCV). Hetestified asan expert in the area of eastern Asian
and Traditional Chinese Medicine. T. 919, 922-23.

D. OTHER PARK-RELATED FAMILY MEMBERS AND BUSINESSES.

1. James ParKk.

Que Te Park’s and Jung Joo Park’s son, James Park, has worked full-time at QT in
creative design since 2000 or 2001 and waslisted asaDirector of QT, Inc. onthe company’s
2002 annual report to the State of Illinois. Stipulated.

2. lon-Ray.

lon-Ray is a Canadian corporation that distributes the Q-Ray bracelet in Canada.
Charles Park is an officer, director, and shareholder of lon-Ray. The other shareholders of
lon-Ray are James Park and Nina Park, Jung Joo Park’s children. lon-Ray received at | east
$4 million in start-up funding from QT, Inc. Stipulated.

E. THE Q-RAY BRACELET.

The Q-Ray bracelet is a C-shaped bracelet with screw caps that is manufactured in

Spain by Bio-Ray S.A. PX 55 (brochure); T. 346. Thebracelet comesinfour sizes. x-small,

small, medium and large. PX 55. Thebracelet ismadein six stylesat different price points:
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Natural Titan Finish, Standard Silver Plated, Standard Gold Plated, Deluxe Silver Finish,
Deluxe Combo and Deluxe Gold Plated. PX 55.

Que Te Park first saw the bracelet in the Barcelona, Spain airport in 1994. It was
being sold by Bio-Ray, S.A. as the Bio-Ray bracelet. He purchased the bracelet and he
believesit helped relieve hislower back pain. He also purchased onefor hiswifetorelieve
her migraines. T. 353-54.

Beginning in 1996, QT began selling the bracelet on amostly wholesale basisin the
United States under the Q-Ray name. QT began selling directly to consumers by means of
infomercialsin 2000. T. 327.

None of the experts analyzed the composition of the Q-Ray bracelet. Que Te Park
represented to the Mayo Clinic that the bracelet is 85% copper and 15% zinc. T. 364-65;
PX 180. Although the bracelet is composed of more than 50% copper, Que Te Park
acknowledged that the infomercials say the Q-Ray bracelet is not copper. T. 368-69. Que
Te Park testified that all of the different compositions of the bracelet and different metal
plating used in the various styles do not affect the performance of the Q-Ray bracelet in any
way. Each bracelet works the same through ionization. PX 19 at 251:7-252:2.

According to Que Te Park, the Q-Ray bracelet is unique because of the ionization.
Hetestified in hisdeposition that when he usestheterm“ionizing” with respect to the Q-Ray

Bracelet’ sionizing process, he is referring to a high-voltage process that changes metal

11
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conductivity. PX 19 at 252:10-253:1. Hetestified that it makes the metal more conductive,
with less resistance. PX 19 at 253:3-8.

Que Te Park does not know how much electric charge is delivered to the Q-Ray
bracelet. Although he has seen afigure of 150,000 volts put out on atechnical information
sheet by the factory, he does not believe that figure because if it were a secret, the factory
would not discloseit. PX 19 at 263:4-264:7; 255:25-257:7.

Que Te Park testified during the trial, however, that he picked the term *ionized’
because “ionized is very simple, very easy to remember.” T. 355. Moreover, despite
trademarking theterm“ionized, ” he hasno definition for theterm and now claimshedid not
intend to convey to consumersthe notion that the Q-Ray bracelet iselectrically charged. T.
358-59. He selected the name ionized because the Polaroid Company prevented him from
using thename“polarized.” T.360. Que Te Park then testified that the manufacturer called
the process that is applied to the bracelets “polarization,” meaning that the bracelets are
electrically charged and that he usestheterm*ionization” to mean “ polarization.” T. 359-60.

Que Te Park has no idea what the polarization process is supposed to do to the
bracelet. Polarization, however, is a shorthand Que Te Park uses to say the bracelet is
electrically charged. T. 360. Que Te Park testified that he needs more studies and cannot
say that the Q-Ray bracelet affects ions within the body. PX 19 at 246:16-22.

QT does not confirm through independent testing that each bracelet it receives from
Bio-Ray S.A., the manufacturer in Spain, isactually ionized. PX 7 at No. 283; PX 8 a No.

360.

12
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QT does not have any tests or studies to prove that the Q-Ray bracelet actually discharges
ions. T.379.

QueTePark testified that “ionization” hasno scientific meaning. Hehasnoideawhat
the phrase “ionization performance,” which appearsin his consumer brochures, means. T.
371-72. Histestimony on ionization was contradictory and full of obfuscation. He was
lacking in credibility. Heisaclever marketer but a poor witness.

Que Te Park made up the theory that the bracelet works like acupuncture or Eastern
medicine. He has no testing or studies to support his theory. T. 379. He testified that
anyone can find the theory on Google. T. 376-79.

Therewas no scientific evidence presented that the Q-Ray bracel et actually receives,
retains, or emits an electrical charge or has any properties different from any other bracel et
made from the same metals. The Q-Ray bracelet was marketed as an “ionized bracelet” as
part of ascheme devised by Que TePark and the corporate defendants (hereafter collectively
referred to as “ Defendants”) to defraud consumers out of millions of dollars by preying on
their desire to find a simple solution to alleviate their physical pain.

F. ADVERTISING AND SALE OF THE Q-RAY BRACELET.

1. Advertising Scope.

Since at least September 2000, QT, QRC, and/or Bio-Metal advertised, promoted,
offered for sae, sold, and distributed the Q-Ray bracelet to the public nationaly, using
advertisementsin print media, the Internet, and on cable television stations such as the Golf
Channel, the Learning Channel, USA Network, and the Discovery Channel. T. 327-29; PX

13
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4at 712.; PX 7 a No. 27; PX 8 at No. 29. Stipulated as to QT, Inc. only.

QT also hasdeaers, which are mostly stores, and Internet distributors. The company
does not give its dealers advertisements, but asks them to refer to QT's website. QT
monitorsitsdistributors’ clams. PX 19 at 59:12-61:6.

Toinduce consumersto purchase Q-Ray bracelets, QT, QRC, and/or Bio-Meta have
disseminated or caused to be disseminated at least four different television infomercials,
Internet advertisements on www.gray.com, www.g-ray.com and www.bio-ray.com, and a
product brochure. The advertisements disseminated include Exhibits A, C, and D to the
Complaint. PX 4 113; PX 7 at Nos. 58, 61. Stipulated as to QT, Inc. only.

Infomercials for the Q-Ray bracelet aired 42,213 times between April 14, 2001 and
June 29, 2003. Short spot television advertisements for the Q-Ray bracelet aired
approximately 10,147 times between March 11, 2002 and September 8, 2003. Stipulated.

Thefirstinfomercial (“PrimeTimeinfomercial”) ran from August 2000 through May
2001. The second infomercia (“Onyx infomercia”) ran from June 2001 through October
2001. Thethirdinfomercial (“Warreninfomercial”) ranfrom November 2001 through April
2002. The fourth infomercial, which is Exhibit A to the Plaintiff’s complaint (“ Complaint
infomercia™), aired from May 2002 through June 2003. Stipulated.

2. Development of the Advertising.

QT employed Ciprian between October 1990 and July 2003 and she served as QT'’s
sales and marketing manager from at least 1999 to July 2003. Stipulated. As sales and

marketing manager, it was part of Ciprian’sjob to help create advertisementsfor the Q-Ray

14
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bracelet and market the product. She reported to Que Te Park for approva of the
advertisements. T. 201.

Prior to filming the infomercial's, the production companies prepared scriptsfor only
the infomercial hosts and voiceovers. Except for the script for the first infomercial, QT
reviewed thosescriptsprior tofilming. Stipulated. Ciprianwasresponsiblefor verifyingthe
accuracy of the testimonials. T. 221.

QT hired Prime Time Sports to create the Prime Time infomercial in approximately
January or February 2000. Thefirst production of theinfomercial wastested in August 2000.
QT, including Ciprian and Que Te Park, gave Prime Time Sports basic product information
that wasincludedintheinfomercial. Que Te Park was present during portionsof thefilming
of thePrime Timeinfomercial. Hewatched theinterview between the host, Mitch Laurence,
and Dr. Jeremy Cole. Stipulated.

A lawsuit was filed against QT in approximately December of 2000, about three
months after the first infomercial started airing. Because of this lawsuit in California, the
Onyx infomercial was created as a re-edited version of the Prime Time infomercial.
Stipulated.

After the first infomercial, QT's VP of Marketing or VP for Television Media was
generally responsible for creating television advertisements. Loren Skagen and Gene
Semmelhack held that position. T. 397-98. Skagen worked together with the infomercial
producers to write the scripts for the Warren and Complaint infomercials. PX 19 at 61:21-
63:10, 83:7-17, and 86:9-19.
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Starting at |east with the Warren infomercial, Que Te Park received areport from the
vice-president of marketing regarding the creation of the infomercials. Beforethe film was
shot, Que Te Park looked at scripts and corrected things, required that certain language not
be used, or required the use of moredisclaimers. He also sometimesreviewed semi-finished
versions of the infomercial before they were sent to legal counsel. Stipulated.

QT was involved with creating a website for the Q-Ray bracelet. QT believed that
television infomercialswould increase website sales. Prior to infomercials, QT had modest
revenues from its website sales. Those sales increased in September 2000 after the first
infomercia began airing. Stipulated.

QT was involved with creating brochures and print advertisements for the Q-Ray
bracelet. Plaintiff’s Exhibit 55isatrue and correct copy of the brochurethat advertised the
Q-Ray bracelet. Stipulated.

QT registered the phrase, “NATURAL PAIN RELIEF’ asatrademark. QT filed for
the trademark on or about March 25, 1999, and the trademark was registered on or about
June 18, 2002. Stipulated. QT also trademarked the term “ionized bracelet.” T. 335.

Que Te Park exercised final approval authority over QT stelevision, print, and radio

adverti sementsand brochuresbeforethese adverti sementsand brochuresweredi sseminated.
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He also had final approval of advertising copy on the website for the Q-Ray bracelet. PX 8

at Nos. 44-46; T. 337, 385-86.

G. DEFENDANTS ADVERTISINGFORTHE Q-RAY BRACELET CONVEYED
THE CLAIM TO THE CONSUMER THAT THE Q-RAY BRACELET
PROVIDESIMMEDIATE, SIGNIFICANT OR COMPLETE PAIN RELIEF.
Defendants’ four infomercials that aired between 2000 and 2003 convey, expressly

or by implication, the net impression that the Q-Ray bracel et providesimmediate, significant

or complete relief from various types of pain, including but not limited to, muscul oskeletal
pain, sciatic pain, persistent headaches, sinusproblems, tendinitis, or injuries. PX 39 and PX

40 (Complaint); PX 46 and PX 47 (Primetime); PX 48 and PX 49 (Onyx); PX 50 and PX

51(Warren Group)?®. Theseclaimsare material, false, and wererelied upon by consumersin

making their purchases of the Q-Ray bracelet.
1. Complaint infomercial (PX 39 and PX 40).

The Complaint infomercial presents apparently satisfied users of the Q-Ray bracelet
in order to convey the message that the Q-Ray bracelet provides immediate, significant or
complete relief from pain. The Complaint infomercial begins with an unidentified female
stating, “I got tingly all over and the painisgone.” PX. 40 at 3:17-18.2 Then, following a

narrator’ s introduction of the Q-Ray bracelet, an unidentified female states that “And | felt

thistingly throughout my body and all of asudden —1 didn’t feel the pain anymore.” PX 40

’PX 39, 46, 48, and 50 are the videotapes of theinfomercials. PX 40, 47, 49, and 51 are
the written transcripts of those infomercials.

*This testimonial also appearsin a previous version of the infomercial (Warren Group).
See PX 50; PX 51 at 3:10-11.
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at 5:4-8.* Thistestimonial is accompanied by the onscreen, written statement “1 didn’t feel
thepainanymore.” PX 40 at 5:6. Thisisimmediately followed by Howard Wyckoff stating
“1 cameup here, put [the Q-Ray bracel et] on my wrist, and immediately my shoulder — I have
movement . . . the pain really just went away.” PX 40 at 5:12-19.° This testimonia is
accompanied by the onscreen, written statement “the pain just went away.” PX 40 at 5:17.

Themessagethat the Q-Ray bracel et providesimmediaterelief from painisrepeatedly
reinforced by the infomercial. The announcer then states that the Q-Ray bracelet is
“designed to help the body restore its normal equilibrium the natural way, to reduce pain .
..." PX40at 6:16-18. Thisisimmediately followed by an unidentified male who confirms
the narrator’ s assertion by saying, “My back has been bothering me probably for the last —
I’d say for about the last four or five years. . . . And when he put this [the Q-Ray bracel et]
on me, it was almost — within 10 or 15 seconds, the pain was gone.” PX 40 at 6:25 - 7:6.
Thisisfurther reinforced by the onscreen, written statement, “within seconds the pain was
gone.” The Complaint infomercial explicitly conveys the message that the Q-Ray bracel et

provides immediate relief from back pain.

*Thistestimonial also appearsin a previous version of the infomercial. See PX 51 at
28:12-14.

>This testimonial also appearsin previous versions of the infomercial. See PX 46 (Prime
Time), PX 47 at 12:19-22, PX 48 (Onyx), and PX 49 at 11:18-21.
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The immediacy of the pain relief provided by the Q-Ray bracelet is continually
reaffirmed. Thus, testimonialist Sheila Thompson states that she “wore it last night and in
24 hours all my pains disappeared from my arm, my hip and my shoulder.” PX 40 at 9:12-
14.° Immediately thereafter, Allen Brown states that “[i]t was amazing to methat it worked
that quickly.” PX 40 at 9:15-16. Thiswasfurther reinforced by SandraKohler’ s statement
that “[i]t's just been over an hour and | don’'t have any pain,” which is trailed by the
following colloguy between unidentified femaleand maletestimonialists: “ Thepainisgone.”
“Thepainisgone? “Yes.” “Right away?’ “Yeah, immediately.” “Yeah.” “Itisbetter.”
“Better right away.” PX 40 at 9:19 - 10:3. These statements clearly communicate and
reinforce the immediacy of the pain relief provided by the Q-Ray bracelet.

Theinfomercial further promotesthe efficacy of the Q-Ray bracelet at relieving pain
when testimonialist Ken Bruhn relates his observation of various satisfied users:

What I’ m amazed at is person after person in line has reported, you know, my

painisgone, my painisgone. |’ venever heard anybody and watching thisfor

an hour, I’ ve never seen anybody say, gee, that doesn’t helpmeat all. There's

not been one negative response. | don’t know how you could beat that.

PX 40 at 10:25 - 11:5. The types of pain the Q-Ray bracelet relieves are then expressly
stated by the host, John Early (“Early”):

Timeand time again peoplearetelling ustheir Q-Ray bracel et workswonders

to relieve the aches and pains they live with every day. Not just from

persistent headaches, but joint stiffness, injuries, even back pain.

PX 40 at 11:8-12.

®Similar testimonials by Sheila Thompson are featured in previous versions of the
infomercial. See PX 47 at 11:24 - 12:5, 24:17 - 25:15; PX 49 at 12:25 - 13:6 and 28:4-25.
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Theinfomercial further reinforces the message of significant or complete pain relief
of al types when Early states that “[p]eople who wear a Q-Ray ionized bracelet tell usit’'s
so effective because Q-Ray deliverslasting relief for their pain and discomfort throughout
their entirebody.” PX 40 at 12:19-22. Moreover, theimmediate nature of thisrelief isthen
reaffirmed when atestimonialist, Noel Bishop states, “ Actually, the first night | put it on, |
woke up the next morning, | was—felt great. I’veloved it ever since.” PX 40 at 13:4-6.

Theinfomercial repeatedly drives home the same message of immediate, significant
or completerelief from pain. AudraWallace' stestimonial states:

Theworst thing isthe painin my legs, the soreness, it feelslike needles going

through my body. He put the bracelet on me and right away | felt the —like

almost aclear sensation in my stomach and then it went to my knees and then

it just worked its way up my body.

PX 40at 13:12-17." While AudraWallace was speaking, the following message appearson
the screen: “Youdon't haveto livewith pain.” PX 40 at 13:22. Thereafter, Early sumsup
thismessage: “If you' refed up living with pain and discomfort every day, if you' ve become
convinced you'll live with pain the rest of you're life, don’t believe it.” PX 40 at 13:23 -
14:1.

The message of immediate, significant or complete pain relief from wearing the Q-
Ray bracelet is continually reinforced through user testimonials and statements by the

announcer. Thus, the following testimonialswere used: Allen Brown, who states, “He put

this[Q-Ray bracelet] on me. It was almost within 10 or 15 seconds the pain was gone”; an

"This statement was aso in the Onyx Infomercial. PX 49 at 10:4-8.
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unidentified male, who states, “1 put the bracel et on and the pain went away, almost entirely.
It just feels so much better”; and Lonnie Everett, who says, “The pain’s not there, the
stiffnessis not there, | have more movement. It'srealy surprising. It’sjust been a matter
of 15 minutes.”® PX 40 at 14:9-20.

A male announcer then reinforcesthe message of significant pain relief following the
purchase of the Q-Ray bracelet:

If you are one of millions of people suffering from back pain, sciatic pain,

persistent headaches, sinus problems, tendinitis, joint dysfunction or injuries,

If you' ve become convinced you will livewith pain and discomfort for the rest

of your life, don't believeit . .. . Introducing Q-Ray, the original ionized

bracel et, madewith an exclusive proprietary ionization processthat webelieve

hel ps restore your body to its—normal equilibrium the natural way, to reduce

pain and increase energy.
PX 40 at 15:71t0 16:5. Again, thevast array of painisrepresented to be significantly reduced
by the Q-Ray bracelet. This soliloquy is accompanied by the onscreen, written statements,
“Reduce Pain” and “ People who wear a Q-Ray ionized bracelet tell us they are free from
achesand pains!” PX 40 at 15:25, 16:4-5. These representations are followed by directions
on how to order the Q-Ray bracelet.

During the 30-minute infomercial, the Q-Ray bracelet’s purported significant and
immediate efficacy for pain relief is constantly repeated. Thus, testimonialist Bill Wheeler

relates how “[h]e cornered me and put a[ Q-Ray] bracelet on mefor my lower back pain. It's

gone.” Sandra Wheeler follows up by saying, “It's unbelievable. | have [my Q-Ray

T his testimonial also appearsin previous versions of the infomercial. See PX 47 at 7:4-
15; PX 49 at 7:24 - 8:10.
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bracelet] too, because we both have been back pain sufferersfor alongtimeand I’ ve carried
this[pain] inmy lower back andit’sjust apart of my life.” Mr. Wheeler then asks about this
long timeback pain, “Gone?’ Mrs. Wheeler replies, “It'sgone.” PX 40at 23:18-23. Again,
these statements represent that the Q-Ray bracelet will provide immediate, significant or
complete pain relief.

Still other testimonialists help convey the same claim. Bill Kleiman statesthat “[a]s
soon as | put the bracelet on, the pain throughout my entire body disappeared.” He further
informsthe viewer that “ever since | put that bracelet on, it’ s been two years now, | have not
had that pain return.” PX 40 at 25:7-8, 18-20.° The latter statement is bolstered by the
onscreen, written statement, “ After wearing a Q-Ray ionized Bracelet - ‘| haven’t had the
painreturnin 2 years’” PX 40 at 25:16-17.

Similarly, theinfomercial presentstestimonialist Jeff Brodsky saying that “1 put it on
and | walked around this show and | came back to the booth an hour | ater to tell these people
that | waspain-free,” and an unidentified femal e states, “ My back, | walked in herewith pain
inmy back. | walked in here with pain in my back. It'sgone.” PX 40 at 26:10-16.

Thereafter, the host, Early, asserts that “[i]f someone close to you is suffering from

°A previous version of the infomercial features atestimonial from Bill Kleiman stating, “|
was initially very skeptical of thiswhole thing. But when | first put that bracelet on and it took
the pain away, the skepticism went away with the pain.” PX 51 at 12:12-15. He further praises
the Q-Ray stating, “...Assoon as | put the bracelet on, the pain throughout my entire body
dissipated. It was gone. And | was amazed. | couldn’t believe that that really worked. So, |
asked them to take it off and let me wait and see if my pain returned. Within afew minutes, the
pain returned. We put the bracelet back on again and once again it was eliminated. And ever
since | put that bracelet on, it’s been two years now, | have not had that pain return.” PX 51 at
18:10-19.
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pain and discomfort day after day, give them a Q-Ray bracelet of their own. They’ll
absolutely love you for it.” Then, the off-screen announcer, as he introduces the ordering
procedures, states, “1f you or someone you know still suffers from neck aches, back pain,
sorenessinarms, wrist, kneesor feet —. . . call the number on your screen right now to order
your personal Q-Ray ionized bracelet.” PX 40 at 28:16-18, 29:1-2. The infomercial then
offersyet moretestimonial's, with an unidentified male stating that “[s]incel’ veput it onfive
minutes ago, | don’t have any problem. The painisgone. It'samazing.” Thisstatement is
accompanied by the onscreen, written statement, “ Thepainisgone.” PX 40 at 34:22to 35:2.

Next, the infomercial presents additional testimonials and a brief discourse from
Early. First, an unidentified female statesthat “thisisthefirst timel haven't had painin my
elbow for three months and I’ m able to move my wrist and my arm without any pain at al,”
which isaccompanied by the onscreen, written statement, “1 haven’t had pain for 3 months.”
Then, Robert Stock says, “We put the Q-Ray on and | went like this (the video depicts him
rotating his head and neck to theright), therewas no pain, it wasamazing. The bracelet had
todoit.” EdWillisthensays, “I mean, it worked immediately. It went away. Just put it on,
just try it. You've got nothing to lose but pain.”*® Testimonialist Bill Kleiman returnsto
say, “I wasinitially very skeptical of thiswholething. But when | first put that bracelet on,
It took the pain away and skepticism went away with the pain.” PX 40 at 37:6-16, 38:10-17.

The host, Early, then interjects and provides yet another opportunity for the viewer to order

The testimonial from Ed Willis also appears in a previous version of the infomercial.
See PX 48 and PX 49 at 20:4-6.
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the Q-Ray bracelet:

Nobody wantsto live with pain and discomfort for therest of their life. Please

don't let skepticism keep you from taking this opportunity right now to

dramatically improve the way your body feels. Try your Q-Ray ionized

bracelet and experience how much better you can feel starting the very first

day, the very first minute you try it on, absolutely risk-free.
PX. 40 at 38:21 to 39:7. Again, these testimonials and assertions from the announcer and
host reinforce the claim that the Q-Ray bracel et providesimmediate, significant or complete
pain relief.

As the infomercia plays to completion, more testimonials and host claims appear.
Thus, Bud Kling, after discussing his history of wrist pain, says, “When | put this [Q-Ray]
bracelet on and | tried to use it, | could force my wrist in every direction possible and I’ ve
experienced no pain whatsoever. PX 40 at 41:6-11."*

Then another testimonialist, Paul Seery, states:

I’ ve had total knee replacements in both of my knees. | had atotal of seven

major operations. | wasexperiencing agreat deal of difficulty walking. | was

on a cane al of the time. | put the [Q-Ray] bracelet on and everything

changed. It wasasthought amiracle of sortshappened. The pain went away.

| wear it al the time and it works for me.

His statement was reinforced by the onscreen, written statement, “ The pain went away - It

worksfor me.” PX 40 at 42:4-14.> Theinfomercial host, Early, then el aborates about the

"Bud Kling' s testimonial aso appearsin previous versions of the infomercial. See PX
47 at 12:8-14; PX 49 at 13:9-15.

2Similar testimonials by Paul Seery also appear in previous versions of the infomercial.
For example, Mr. Seery states, “1 have no painin my knees. | have no pain at all. . . Before | put
the bracelet on, | had to have acane and | wasn't playing any golf. | put the bracelet on and
everything changed. It was as though a miracle of sort happened. The pain went away. | wear it
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bracelet’ s purported efficacy:

Imagine what it must feel like to be able to throw away your cane forever.

Folks, if you're suffering from nagging pain or maybe your body just doesn’t

work theway it used to, pick up the phone, right now, and start wearing the Q-

Ray ionized bracelet for 30 days absolutely risk-free.
PX 40 at 42:16-21. These statements reinforce the clear message that the Q-Ray bracel et
immediately provides significant or complete pain relief; indeed, pain relief so significant it
allowed an individual with double knee replacements to “throw away [his] cane forever.”

The host, Early, also states, near the end of the infomercial, that “if you' re someone
who suffersfrom persistent pain in your back, sinuses, headaches, even tendinitis, you need
to pick up the phone and order your Q-Ray right now and experience for yourself the
amazing improvementsthat Q-Ray ionized bracelet can makeinyour life.” PX 40 at 45:14-
19.

The infomercia continues with more consumer testimonials and one last sales pitch
fromthe host. Testimonialist Howard Wyckoff statesthat “I’m almost speechless. | mean,
it really —the pain really just went away. | got complete movement in my shoulder and it’s

notinany pain.” PX 40 at 46:22-25."* Anunidentified femalethen says, “I’ ve had tendinitis

in my elbow and bursitisin my shoulder for about threeyears. Playing golf isastruggle and

al thetimeand it worksfor me.” PX 51 at 16:17 - 17:3. Heisalso quoted as saying, “Thefirst
day | washere. . . | could barely walk. . . Today [after wearing the Q-Ray bracelet]. . . | have
walked the length of this building up and down two-and-a-half times and | am comfortable.” PX
49 at 30:3-18.

BSimilar testimonials from Howard Wyckoff also appear in previous versions of the
infomercial. See PX 47 at 11:15-21; PX 49 at 16-22.
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| wear abrace onmy arm. Andit’'sgone. It really works.” PX 40 at 43:14-17. Early then
reappears to conclude, “If you don't begin to feel relief from your aches and pains
immediately and if you don’t continue to improve, to feel healthier and stronger with each
new day, just send your Q-Ray back to usfor afull refund of your purchase price.” PX 40
at 47:11-15. The combination of the testimonials describing complete pain relief achieved
with the Q-Ray bracelet and the host’ s assertions of immediate pain relief adds to the clear
message that the Q-Ray bracelet provides immediate, significant or complete pain relief.
Theinfomercial concludeswith additional consumer testimonialsfrom Bill Kleiman
stating that “when you put [the Q-Ray bracelet] on and you realize the benefit of this
bracelet, | don't think there's enough money in the world to talk about when it comes to
relieving the pain in your body,” and an unidentified male who states, “Y ou just put it on,
just try it. You've got nothing to lose but pain.” PX 40 at 48:4-7, 49:9-10.% These
testimonials give the viewer one last reinforcement of the message that the Q-Ray bracel et
provides immediate, significant or complete relief from various types of pain.®
Defendants QT, QRC, Bio-Ray, and Que Te Park admit that Exhibit 40, through the
use of consumer testimonials, makes the claim that the Q-Ray bracelet reduces pain. PX 7

at No. 78; PX 8 at No. 95. Defendants sprinkling of several inconspicuous disclaimersin

“Bill Kleiman'stestimonial also appearsin aprevious version of the infomercial. See
PX 47 at 34:22 - 35:3.

BDefendants’ inconspicuous small-font statement appearing just six times during the 30-
minute infomercial that “this product is not intended to diagnose, treat, cure or prevent disease”
iswholly inadequate to change the net impression of the pain relief claims made in the
infomercial.
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small print for acouple of seconds stating, “Individual results may vary,” does not alter the
strong net impression conveyed by the prolific use of consumer testimonials and the sales
pitch by the host. See PX 40.

2. Prime Timeinfomercial (PX 46 and PX 47).

The Prime Time infomercial conveys the message that the Q-Ray bracelet
immediately relievespain. Many of thetestimonial saboveappeared in Defendants' previous
versions of the infomercials, either word-for-word or in similar testimonials. See, e.g., nn.
2-14, supra. Insome instancesin those earlier infomercials, additional strong claims and
testimonials about relief from severe pain were also presented. For example, atestimonial
from Audra Wallza, a woman suffering from ovarian cancer and undergoing painful
chemotherapy treatments, was prominently featured in the first infomercial for the Q-Ray
bracelet. Her tearful testimonial also appearsin previousversions of the Q-Ray infomercial
and convey the claim of relief from severe pain. She states, “1’m suffering from ovarian
cancer. |'ve had one ovary removed and I’ m currently going through chemotherapy. |'ve
had my fifth treatment and, | can deal with the nausea, but the worst thing isthe pain in my
legs, the soreness, it feels like needles going through my body. . . . there's just some
mornings | just can’t even get out of bed.” PX 47 at 8:20 - 9:14 and 3:9-14.*° Driving home
the message of Q-Ray’s purported efficacy in relieving severe pain, she further states, “I

didn’t think it was going to be this powerful and | —it kind of just brought tearsto my eyes

®An edited version of this testimonial also appearsin PX 49 at 3:17-21.
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because I’m just amazed and in disbelief. I’m just excited that, you know, my lifeisnormal
again.” PX 47 at 25:19-23.

Setting the stage about the impact of pain, the statements “Over 100 million
Americans suffer from pain every year,” and “Over 93 million work days are missed each
year dueto pain” appear on screen whileaman identified asapharmacist, Steve Hospodavis,
states, “Chronic pain, the impact that it would have on a person’s life can be devastating.
They can go from taking merely aspirin or Tylenol all theway up to morphinesand codeines
—and avariety of stronger products.” PX 47 at 3:15-4:7.

Thehost of thisversion of theinfomercial, Mitch Laurence (“ Laurence”), immediately
followsthe pharmacist and informsviewers, “1f you or someoneyou know isoneof over 100
million Americans that suffer with pain, this may be one of the most important programs
you'll ever watch. . . What you'’ re going to see and hear are people who have been trying to
cope with that pain and how an amazing new non-medical device called the Q-Ray |onized

Bracelet has changed their lives.” PX 47 at 4:10-22.
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Throughout theinfomercial, an off-screen announcer tellsviewers, “ If you or someone
you know is one of over 100 million Americans who suffer from pain. . .you're not alone.
... Now, an incredible non-medical device called the Q-Ray lonized Bracelet is changing
the lives of people all over theworld. The Q-Ray lonized Bracelet isanon-medical device
designed to allow excess positive ionsto leave our bodies, thereby helping the body return
to its normal electrical balance naturally, resulting in decreased pain. . .” PX 47 at 9:18 -
10:10.

A variety of testimonials are given throughout the program in order to convey the
messagethat the Q-Ray bracel et producesimmediatepainrelief. For example, Kerin Holder-
Krohn states, “1 have been having chronic sinus pressure for about — problems for the last
three or four years, and really bad over thelast year. Constant pain, constant pressurein my
face. Andback painthat | didn’t mention. And so, it wasn't very long after | put thison that
| felt animmediate changein the facial pressure, inthe paininmy face. It'samazing.” PX
47 at 26:21-27:3.

Que Te Park, identified onscreen as“ Andrew Park, President/Founder, Q-Ray,” also
appears in the first version of the infomercial to praise the Q-Ray bracelet’s purported
efficacy and quick relief. He states, “It’ s natural forces, natural power, natural energy. At
the same time, when your body is balanced naturally, your pain also removed at the same
time, almost technically in a second because we are talking body electricity. . . the speed of
electricity. Very quick.” PX 47 at 26:7-18.

Defendants QT, QRC, Bio-Ray, and Que Te Park admit that Exhibit 47, through the
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use of consumer testimonials, makes the claim that the Q-Ray bracelet reduces pain. PX 7
at No. 66; PX 8 a No. 83. Moreover, Defendants did not attempt to disclaim the overall
impression of these testimonials. This infomercial is devoid of any disclaimer such as,
“Results not typical.” See PX 46.

3. Onyx infomercial (PX 48 and PX 49).

The Onyx infomercial conveys the message that the Q-Ray bracelet provides
immediate painrelief. Inthe Onyx version of theinfomercial, amale announcer states, “ The
Q-Ray lonized Bracelet is designed to restore the body to its normal electrical balance
naturally, thereby reducing pain and increasing energy.” PX 49 at 24:23-25:1.

The Onyx infomercial host states, “Over 3,000 years ago, people began to study the
effectsof electrical current within our body and devel op treatmentslike acupuncture, tai chi,
chi gong and othersto help relieve pain and restore energy. These ancient insights haveled
to agreater understanding of how electricity worksin the body and have inspired one very
innovative product. The Q-Ray |onized Bracel et isdesigned to restorethe body to itsnormal
electrical balancethenatural way, thereby reducing pain and increasing energy.” Stipulated.

The host introduces Dr. Jeremy Cole, who states that “ approximately a year ago, a
good friend of mine approached me and showed me his Q-Ray bracelet. He had some back
pain. He put the bracel et on, the back pain went away immediately. So, | ordered abracel et
for myself. When the bracelet arrived, | put it on and within afew moments my back pain
was quite better. Infact, it disappeared. . . . | used it selectively on some patients who had
chronic bursitis, some tendinitis. There were some patientsthat | used it on who had some
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low back pain and arthritis, and | was absolutely amazed at the response.” Thisdiscussion
Is accompanied by the onscreen, written statement, “Natural Pain Relief; www.Qray.com.”
Id. at 16:15-16.

The Onyx infomercial includes the following testimonial from LPGA Touring
Professional Colleen Walker: “1 suffered from tendinitis for one solid year in both my
elbows. . .. A friend introduced the Q-Ray bracelet to me and said, try this, it will help you.
... | have been without my pain for three years now.” The Onyx infomercial host further
states, “When you’ ve tried everything to reduce your pain and nothing works, a new, all-
natural alternative with literally thousands of success storiesis avery exciting discovery.”
Stipulated.

Defendants QT, QRC, Bio-Ray, and Que Te Park admit that Exhibit 49, through the
use of consumer testimonials, makes the claim that the Q-Ray bracelet reduces pain. PX 7
at No. 70; PX 8 at No. 87. Moreover, Defendants did not disclaim the overall impression of
these testimonials. This infomercial is devoid of any disclaimer such as, “Results not
typical.” See PX 46.

4, Warren infomercial (PX 50 and PX 51).

TheWarren infomercial communicates the message that the Q-Ray bracel et provides
immediate pain relief. The infomercial emphasizes the great impact a Q-Ray bracelet can
haveondaily living. Forinstance, LindaMeredith states, “1 havesix [horses], and it’ savery
time-consuming passionate hobby. | woke up one morning and there was like this catch in
my hipand . .. I’m limping — | mean, just really limping, and it was to the point where |
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couldn’t even pull myself into the saddle because it was my left hip and that’ s the foot that
you put in the stirrup. . . | can’t imagine not being able to ride them. . . | was just really,
really getting depressed about it and | saw the Q-Ray commercia and so | thought, oh, what
the heck, I'll send for thething. | putit on, click, therel wasonmy feet.” PX 51 at 8:15-9:4.

Theinfomercia host further stressesthe pain relief benefitsfrom wearing the Q-Ray
bracelet stating “Lindaisliving life to its fullest, something she says she was unable to do
before receiving her Q-Ray lonized Bracelet. Imagine doing what you love for so many
years and then having to quit due to pain and suffering. Don't let pain beat you. If you
suffer from daily life pain, you need to try the Q-Ray lonized Bracelet.” PX 51 at 10:9-15.

The claim of fast-acting pain relief isreiterated throughout the infomercial. An off-
screen announcer states, “Millions of people suffer daily life pain often preventing afull and
meaningful life. . . Not anymore,” while onscreen, the text, “Daily Life Pain? Q-Ray,”
appears. The announcer continues, “Introducing Q-Ray, the world’'s original ionized
bracelet. People around the globe, young and old, have felt theimmediate impact, including
...reductionintheir daily lifepain.” PX 51at 12:12-25, 21.:5-8, and 25:25 - 26:5. L ater, the
off-screen announcer states, “1f you'd like to have your life back, free of daily life pain. . .
then you need to do what millions of people around the globe do, try Q-Ray.” PX 51 at
13:21-24, 21:15-18, and 26:14-17. The host states that “the Q-Ray lonized Bracelet makes
an instant impact, but has lasting results.” PX 51 at 17:6-7. Leland Ferris, identified as
having been in a car accident, states, “They told me I’ d never — most likely I'd never walk
again. Though | started using acane, it just hurt real bad. | didn’t do much. . . | just wasin
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so much pain all the time, it hurt to move. . . as soon as | got the bracelet on . . . | started
feeling better and it just got better and better. It'sgiven mealot more sense of freedom, you
know, when you go from staying in your house for almost 24 hours a day and not wanting
to do anything and then going and wanting to get out and do everything, just to see what you
could do without pain.” PX 51 at 23:10-22.

Defendants QT, QRC, Bio-Ray, and Que Te Park admit that Exhibit 51, through the
use of consumer testimonials, makesthe claim that the Q-Ray bracelet reduces pain. PX 7
at No. 74 and PX 8 at No. 91. Moreover, Defendantsdid not disclaim the overall impression
of these testimonials. Thisinfomercia is devoid of any disclaimer such as, “Results not
typical.” See PX 46.

None of the four infomercials contain elements that contradict or eliminate this pain-
relief claim. The onscreen statement, “Individual results may vary,” shown in conjunction
with some of the testimonials in the Complaint infomercial (PX 39 and PX 40) is
inconspicuous and thus insufficient to negate the impression that consumers can achieve
similar pain relief. Notably, none of the earlier infomercials even display this purported
disclaimer. PX 46-51.

Each of thefour versions of theinfomercial for the Q-Ray bracel et that aired between
2000 and June 2003 conveys the clear message that the Q-Ray bracelet provides fast relief
from significant, severe, and/or chronic pain from avariety of conditions. Theinfomercias
reinforce this message by means of testimonials, statements by the announcer, onscreen
messages and the failure to provide any meaningful disclaimers. These infomercials are
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designed to sell the Q-Ray bracelet on the basis of its claimed ability to provide immediate,
significant or complete pain relief.
5. Websites.

On or around November 7, 2002, QT’ s website contained the following statements:
“Natural Relief™: Q-Ray isthe original |onized Bracelet® which we believe helps balance
your body’s Ying-Y ang (Negative and Positive Ions). When your body is balanced, (Chi)
(bio-energy) isgenerated facilitating Natural Pain Relief®.” Stipulated. See also PX 322-23.

On or around May 19, 2003, QT’ s website featured the text, “Imagine alife without
pain...” and “Don’'t live with pain and discomfort another day!” Que Te Park confirmed
that the above claims appeared on the company’ swebsite. Stipulated. See also PX 322-23.

The corporate Defendants admit disseminating the claims “Imagine a life without
pain” and “Don’t live with pain and discomfort another day!” on QT'swebsite. PX 4 at
13. Stipulated as to QT, Inc. only.

On or around May 19, 2003, QT’ s website contained the following text: “How long
will it work? Individual results vary. Once the positive benefits that you enjoy while
wearing the Q-Ray lonized Bracelet begin to fade or disappear it istimefor anew Q-Ray as
the ionized power in your bracel et has been exhausted, and cannot berestored.” Stipulated.

On or around May 19, 2003, QT's website contained the following statements:
“Discover its Power; Q-Ray isthe original 1onized Bracel et which we believe hel ps balance
your body’s Yin-Yang (Negative and Positive lons). Q-Ray applies an exclusive cutting
edge Technology for 24 hours of non-stop performance.” Stipulated.

34



Case 1:03-cv-03578 Document 199  Filed 09/08/2006 Page 35 of 136

6. Brochures.

From 2001 through at | east June 2003, Defendants di sseminated abrochurefor the Q-

Ray bracelet that included the following statements:

a)

b)

c)

d)

Q-Ray appliescutting-edge exclusiveionization technology in each Q-Ray for
24 hours of non-stop performance.

Improve your health and well-being with a high-performance Q-Ray lonized
Bracelet.

It isbelieved that the Q-Ray lonized Bracel et works under the same principles
as the ancient Chinese practice of acupuncture.

Q-Ray isan exclusive | onized Bracel et which we believe hel ps balance your
body’s Yin-Yang (Negative & Positive lons). When your body is balanced,
(Chi (qi)) (thevital life energy) is generated, facilitating natural relief.

PX 4 at 1 13 and PX 55. Stipulated as to QT, Inc. only.

From at least 2000 through 2001, QT disseminated abrochurefor the Q-Ray bracel et

that included the following statements:

a)

b)

c)

d)

The bracelet is based on Chi, the Yin-Yang balancing power. So fast and
effective, not lowly or locally like other products.

Natural Pain Relief; Yin-Yang Therapy.

Our bodies run on electrical energy. It isthis electrical current that moves
through our nervous system and controls every aspect of our body. Aslong
as this flow of energy remains unimpeded, it is believed that we remain
physically and mentally balanced and therefore, in good health. . . Wheninjury
or chronic conditions impede this flow, the body can begin to generate an
overabundance of positive (yang) ionswhich offsetsthe balance of our body’ s
electrical system. The lonized Technology designed to discharge positive
(Yang) ions which flow through the body and restore the Yin Y ang balance.

Do not lend the bracelet to another person, for each bracelet develops a
memory cycle specific to each individual wearer.

Q-Ray has one to two year average ionized life span.
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Stipulated.
QT has no studies or tests to support the claim of a one to two-year average ionized
life span. T. 360.
7. Packaging.

From at least 2000 through at least 2002, QT disseminated packaging for the Q-Ray

bracel et that featured the following statements.

a) It's not a bracelet, it’ s ionized!

b) Natural Pain Relief.

C) How long will it last? Individual resultsvary. Oncethe positive benefits that
you enjoy while wearing the Q-Ray lonized Bracelet begin to fade or
disappear it istimefor anew Q-Ray astheionized power in your bracelet has
been exhausted, and cannot be restored.

d) (inthe‘Sizing and How To Wear’ section) If you do not notice any difference

after 24 hours switch the bracelet to the left wrist, but the terminals must be
worn down (underside) position on the wrist.
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€) Invented by Dr. Manuel Polo, a specialist in pain disorders of the nervous
system, it isthe world’ s only ionized Natural Power Bracelet. Like Chinese
acupuncture, itisintended to hel p harmonize the body’ sbio-energy frequency
and balance itsyin (negative ions) and yang (positiveions). When theseions
become unbalanced, thebody’ sfunctionscan bealtered, oftenwith debilitating
results.

Stipulated.

f) The Q-Ray® lonized Bracelet® is a non-medical device which we believe
affects the body’ s bio-electrical balance of positive and negative ions (yin-
yang) so as to achieve ‘chi’, the vital life energy present in al living
organisms.

PX 57.

H. DEFENDANTS ADVERTISINGFORTHE Q-RAY BRACELET CONVEYED
THE CLAIM THAT TESTS PROVED THAT THE Q-RAY BRACELET
RELIEVESPAIN.

Defendants’ infomercials and other advertising convey, expressly or by implication,
that tests proved that the Q-Ray bracelet relieves pain.

1. Complaint infomercial (PX 39 and PX 40).

The host, Early, introduces a segment of the infomercial featuring Dr. James
Christiansen (“Dr. Christiansen”) by stating, “ Recently, doctors put aQ-Ray tothetest totry
to determine what effect the Q-Ray ionized bracelet has on the human body.” PX 40 at
20:17-19. Simultaneous with the introduction, there is an onscreen, written statement
introducing® Dr. JamesChristiansen Ph.D, F.A.B.C.T.,D.A.A.P.M. Thistest wasperformed
by licensed medical professionals.” Stipulated. Dr. Christiansen then introduces Mr. Oaks,
the patient, and the scientific equipment, called an “infrared imager,” to be used in histest.

Dr. Christiansen explainsthat theinfrared imager isused to view surface body temperatures.
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The body temperatures depicted in the visual image are from the patient. The image is
described as including areas of pink and red, which colors Dr. Christiansen explains are
related to elevated temperatures. PX 40 at 20:24 - 22:4. The onscreen writing states,
“Computer monitor showing back and areas of pain. Before wearing Q-Ray lonized
Bracelet.” PX 40 at 21:3-5.

In the infomercial, Dr. Christiansen makes clear that the colors displayed by the
infrared imager are indicators of pain; of the pink and red colors he says that “[t]hose are
Increased temperature, indicating increased blood flow. Theincreased blood flow typically
is associated with inflamation and pain. In the case of Mr. Oaks, these areas are precisely
where he described feeling pain when he first came in.” PX 40 at 21:6-11. Then Dr.
Christiansen puts a Q-Ray bracel et on the patient “to seeif there’ sany changein thethermal
profile that goes along with the application of the bracelet. After five minutes with the Q-
Ray bracelet on his wrist, you can see that the temperature has declined dramatically —
apparently much less inflammation, and that decrease in temperature correlates very well
with Mr. Oaks' indication that he feels much lesspainin that area.” The Q-Ray bracelet’s
successinsignificantly reducing Mr. Oaks' pain over the courseof fiveminutesisreinforced
onscreen, “Patient reports much lesspain.” PX 40 at 21:16 - 22:4. Thereafter, the success
of this test is echoed by Mr. Oaks, who states, “After | put the Q-Ray bracelet on, it just
seemed to — the pain seemed to dissipate dramatically . . . . It seemslikethe painisamost
negligible.” Again, the success of the test is emphasized in the onscreen writing, “After
wearing Q-Ray patient reports pain was reduced dramatically.” PX 40 at 22:6-14.

Finally, the scientific nature of this infrared imager testing is made specific. An
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unidentified male asks, “Doctor, are these infrared imaging machines reliable?” Dr.
Christiansenreplies, “Very true, very accurate, very reliable.” Concurrent withthisdialogue,
Dr. Christiansen’s scientific credentials appear onscreen: “Dr. James Christiansen Ph.D.,
F.A.D.C.T.,D.A.A.P.M. Thistest was performed by licensed medical professionals.” PX
40 at 22:21 - 23:3. Thetotality of the discussion creates the net impression that tests prove
the Q-Ray bracelet relieves pain.

Defendants QT, QRC, Bio-Metal, and Que Te Park admit that this infomercial
claimed that tests prove the Q-Ray bracelet reduces pain. PX 7 at No. 77; PX 8 at No. 99.
Moreover, the disclaimer, “Q-Ray makes no claim that there is a scientific consensus
regarding this product,” which appeared only four times in tiny print during the entire 30-
minute infomercial, did not take away from the net impression that tests prove the Q-Ray
bracelet reduces pain. See PX 40.

2. Prime Time infomercial (PX 46 and PX 47).

Previousversionsof the Q-Ray infomercial featured asegment with Dr. Jeremy Cole,
who is identified by the host, Mitch Laurence, as a specidist in internal medicine and
pulmonary disease. Thetext, “Jeremy Cole, M.D., Specialist, Internal Medicine,” appears
onscreen as the host introduces Dr. Cole. Stipulated. After being asked how he “got
involved with the Q-Ray bracelet,” Dr. Colereplies, “A good friend of mine. . . showed me
his Q-Ray bracelet. He had some back pain. He put the bracelet on, the back pain went
away immediately. So, | ordered a bracelet for myself. When it arrived, | put it on and
within a few moments my back pain was quite better. In fact, it disappeared.” PX 47 at
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14:2-10. Dr. Cole continues, “I became very interested in [the Q-Ray bracelet] and did a
little bit more research on it and then | decided to give the bracelet a try on some of my
patients. | used it selectively on some patients who had chronic bursitis, some tendinitis.
There were some patients that | used it on who had some low back pain and arthritis, and |
was absolutely amazed at the response.” Stipulated.

To drive home the message that the Q-Ray bracelet is a medically accepted form of
treatment, Dr. Cole describes the Q-Ray bracelet as a“ systemic form of treatment,” saying
that “when [the Q-Ray bracelet] is applied, [it] discharges the positive ions throughout the
body. ..” PX 47 at 15:15-17. Distinguishing the Q-Ray bracelet from other competitor or
look-alike products, Dr. Cole continues, “ The Q-Ray bracelet, being an ionizing bracelet,
worksamostimmediately and, again, it worksfor alarge variety of conditions, not only just
arthritis.” PX 47 at 16:4-6. The net impression of the conversation between theinfomercial
host and Dr. Cole is that the Q-Ray bracelet is considered to be a scientifically-based
treatment for chronic and severe pain by medical professionals.

3. Warren infomercial (PX 50 and PX 51).

The infomercials for the Q-Ray bracelet also convey the net impression that the
method of action for the product is scientifically proven. For example, in the Warren
infomercial, the host refers again to Dr. Jeremy Cole to discuss how the Q-Ray bracelet
works: “You may remember Dr. Jeremy Cole from our first program. Dr. Cole is an
internist and he explained what makes the Q-Ray lonized Bracelet so unique.” PX 51 at
5:14-16. Dr. Cole explains, “The way the Q-Ray bracelet works is that it discharges the
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positive ions from the body, thus restoring the electrical balance of the body in order to
relieve pain.” PX 51 at 5:17-20. Next, to further support the impression that the Q-Ray
bracel et isbased on scientific principles, an of f-screen announcer states, “[I]t’ sthisionization
process that sets Q-Ray apart. From the time of Plato and Aristotle, people have believed
that an electric charge or current could be used for medical purposes and to reduce pain.”
PX 51 at 5:23-6:1. The off-screen announcer makes the express claim that the Q-Ray
bracelet’ sefficacy is proven stating, “ Q-Ray has proven effective in various studies around
theworld.” PX51at6:12-13. QT, QRC, Bio-Metal, and Que Te Park admit that the Warren
infomercia claimed that the Q-Ray bracelet had been proven effective in various studies
around theworld. PX 7 at No. 77, PX 8 a No. 94.
4, The infomer cialsimply efficacy proven by scientific principles.

The infomercials convey the message that the Q-Ray bracelet is analogous to
acupuncture and other eastern medicine theories as proof that it is a scientifically proven
remedy. For example, inthe Warren informercial, the off-screen announcer statesthat “the
effect of the Q-Ray is often related to the well-known aternative therapy . . . acupuncture.”
PX 51 a 6:10-12. Inthe Onyx infomercial, the text “We believe Q-Ray worksin a manner
similar to acupuncture. . .” appears onscreen. PX 49 at 4:14-15.

The host of the Onyx infomercial, Mitch Laurence, further emphasizes a connection
between the Q-Ray bracel et and alternative treatments such asacupuncture. Hestates, “ Over
3,000 years ago, people began to study the effects of electrical current within our body and
develop treatments like acupuncture, tai chi, chi gong and others to help relieve pain and
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restoreenergy. Theseancient insights have led to agreater understanding of how electricity
works in the body and have inspired one very innovative product. The Q-Ray lonized
Bracelet is designed to restore the body to its normal electrical balance the natural way,
thereby reducing pain...” PX 49 at 6:23-7:7. The association between alternative medicine
treatments and the Q-Ray bracelet is repeated again towards the end of the program. PX 49
at 24:15-25.

The message that the Q-Ray bracelet works and its efficacy is based on scientific
principlesisalso present in the Complaint infomercial. For example, host John Early states,
“The science behind [the Q-Ray] bracelet is not new.” PX 40 at 5:22-23. Onscreen, an
animation of the human body is featured to illustrate Early’ s description of the principles
behind the Q-Ray bracelet. He elaboratesfurther, “[O]ver 3,000 years ago, people began to
study the positive and negative electrical energy within our body, and they discovered by
using natural treatments like acupuncture, they could tap into the human body’s natural
energy to relieve pain. . . The people at Q-Ray put this knowledge to work to help create

their ionized bracelet.” PX 40 at 6:2-6:9.
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5. Brochures and packaging.

Defendants disseminated abrochurefor the Q-Ray bracelet, which conveystheclaim
that tests prove the Q-Ray relieves pain. The brochure includes the following statements
from Dr. Christiansen: “Thermographic Technology; This thermographic image of amale
lower back shows the before and after effect of wearing the Q-Ray® Ionized Bracelet®. ‘|
was surprised and pleased at the results obtained with Mr. Oaks. His “hot” lumbar area
correlating with hispain, and thedissipation of the heat and painalmost i nstantaneously upon
wearing the Q-Ray Bracel et was a convincing piece of evidencefor it’ s[sic] effectiveness.’
Dr. James Christiansen, Ph. D.” PX 55.

QT used a brochure for the Q-Ray bracelet that included the following statements:
“Only Q-Ray has Passed the Critical Yin-Yang Test; No other bracelets can pass these
Natural Power tests.” Stipulated.

QT employed packaging for the Q-Ray bracel et that featured thefollowing statements:
“The Q-Ray® lonized Bracelet® is a non-medical device, which we believe affects the
body’ s bio-electrical balance of positive and negative ions (yin-yang) so asto achieve‘chi,’
the vital life energy present in all living organisms. Introduced to America by the man
known as Dr. Bracelet, it is believed that the Q-Ray works under the same principles asthe
ancient Chinese practices that originated over three thousand years ago and is based on the
belief that health and the body’ s overall well-being are determined by a balanced flow of
‘chi.”” Stipulated.

l. DEFENDANTS PURPORTED SUBSTANTIATION.
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Que Te Park and Ciprian were responsible for generating, collecting, reviewing, or
evaluating substantiation for claimsregarding the Q-Ray Bracelet. PX 6at No. 6; T. 224-25,
452-53. Ciprian was responsible for collecting studies about the Q-Ray bracelet and
identifying researchers to conduct studies on the Q-Ray bracelet. She reported to Que Te
Park regarding proposed studies and consulted him for approval of the proposed studies. T.
224-25. Ciprian’sjob did not include evaluation of whether claimsin the Q-Ray Bracelet’s
advertising were scientifically supported. PX 7 at No. 144 and PX 8 at No. 180.

Que Te Park has no formal education in science, medicine, or clinical research.
Stipulated. Que Te Park never consulted with any independent scientists about the studies
he had collected prior to running hisinfomercials. T.409-11. QT has never employed any
scientists on its staff. Stipulated.

At onetime, Que Te Park believed the following studies supported the claamsfor the
Q-Ray Bracelet: the Italian study by Cesare Tossani, a Korean study, a Chinese study, a
study by aDr. Niwain Japan, two studies by Trapp, and astudy by Dr. Michael Manginelli.
Stipulated.

In 2000, QT had inits possession the Italian study (DX 5) and the Korean study (DX
9) for the claims that the Q-Ray Bracelet would relieve pain. T. 409-10, 430. Que Te Park
received copies of the Korean study from his distributor and the Italian study from Bio-Ray
S.A., the manufacturer in Spain. T. 409, 436.

1. Korean Study - DX 9.
The Korean study was conducted by a Korean distributor of QT. QT only received
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thefinal report of the Korean study, but not any underlying data. T.428-29. The 1994 study
tested the Bio-Ray bracelet against a fake bracelet among 50 patients. DX 9. Thereis no
indication that a Q-Ray bracelet was used in the study. DX 9.
2. Italian Study - DX 5.
QT had noinvolvement in the Italian study, which was conducted in the early 1990's.
Que Te Park did not receive any underlying data from the study. T. 413-14. The Itaian
study compared three treatments. a biomagnetic technique (the Bio-Ray bracelet),
transcutaneous el ectric nervousstimulation (“ Tens’), and aplacebo. DX 5. Thestudy of the
Bio-Ray bracelet began with 120 patients. Thereisno indication that a Q-Ray bracelet was
used in the study. DX 5.
3. Chinese Study - DX 8.
QT provided Q-Ray bracel etsfor the Chinese study titled“ Beijing Municipal I nstitute
of Labor Protection ‘Field Intensity Test Report.’” Stipulated. The study refersto Group B
(two persons) wearing the “beetling accoutrement.” Que Te Park does not know what a
beetling accoutrement is and his company did not provide beetling accoutrements for the
study. Stipulated. The study conducted in May 1999 involved three people who wore a
biomagnetic bracelet and two who wore the beetling accouterment. DX 8; T. 440. The
Chinese study researchers did not share their underlying data with Que Te Park or QT. T.
437.
4, Japanese Study - DX 10.
QT and Que Te Park relied on atwo-paragraph | etter dated March 17, 1998 from Dr.

Masayuki Niwadescribing hisstudy results. DX 10. Neither QT nor Que Te Park requested
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copies of the underlying datafor Dr. Niwa sstudy. PX 7 at No. 226; PX 8 at Nos. 280-281.
The study dealt only with muscle strength and flexibility, not painrelief. DX 10; T. 424-25.
QT did not supply Dr. Niwa with any placebo bracelets; it only sent him active bracelets.
Stipulated. Que Te Park testified he has no idea whether Dr. Niwa tested any placebo
bracelets. Stipulated.

5. Market Facts Consumer Survey - DX 11.

QT and Que TePark relied on thedocument, “ Market Facts, Pain Prevention Bracel et
—April 2001,” to substantiatetheir claimsthat the Q-Ray Bracel et relieves pain and that tests
prove that the Q-Ray Bracelet relieves pain. DX 11; PX 7 at Nos. 227-228; PX 8 at Nos.
282-285. QT paid Market Facts to conduct a survey reported in “Market Facts, Pain
Prevention Bracelet — April 2001.” Stipulated. The Market Facts survey showed, at best,
a50/50 split in consumer satisfaction with the Q-Ray bracelet for relieving pain. DX 11.

6. First Deann Trapp Study - DX 6.

QT and Que Te Park relied on “An Investigation to Determine the Effectiveness of
Q-Ray Bracelets as Strength and Flexibility Enhancers’ (“First Trapp Study”) by Deann
Trapp (“Trapp”) to substantiate itsadvertising clams. DX 6; PX 7 at No. 179; PX 8 at Nos.
217-218. The study is dated August, 2001. DX6.

It was part of Ciprian’s job to locate researchers who might be interested in
conducting studies concerning the Q-Ray bracelet. This job included providing the
researchers with the necessary active and placebo bracelets. Stipulated. Ciprian initiated
contact with Trapp through atrainer she knew and asked Trapp to do a study of the Q-Ray
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bracelet. Ciprian did not know exactly what Trapp’s background was, except that she was
acertified trainer. At thetime Trapp conducted her first study, she was a graduate student
at Northern Illinois University pursuing a Masters of Science in Education degree.
Stipulated. Trapp had no prior experience in conducting clinical studies. T. 434.

Trapp completed a second study in 2002 titled “ An Investigation to Determine the
Effectiveness of Q-Ray lonized Bracelets as Pain Reducers’ (“ Second Trapp Study”). DX
7. Ciprian’s job responsibilities at QT included communicating with Trapp about the
progress of the First and Second Trapp Studies and about the results of the First and Second
Trapp Studies. QT provided ionized and placebo bracelets for both Trapp studies on the Q-
Ray bracelet. Stipulated.

The First Trapp Study was conducted in or before August 2001. Stipulated.
Ciprian received an email from Trapp on or about July 9, 2001, which contained an excerpt
from the results of her study. The excerpt reported that the Q-Ray group experienced no
significant change in pain. It also noted that there was a placebo group that experienced
significant decreasesin pain. PX 111, 132; T. 254, 491-93.

Ciprianreceived acopy of theresearch report from Trapp, entitled, “ AnInvestigation
to Determine the Effectiveness of Q-Ray Bracelets as Strength and Flexibility Enhancers’
by email on or about July 16, 2001. PX 133; T. 255-56. The report explicitly discussed the
results of aplacebo group. PX 133 at 7. Theresearch report stated that subjects’ pain levels
were measured in the study, id. at 4, and the Q-Ray group experienced no statistically

significant change in pain but the placebo group did experience a statistically significant
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reductionin painlevels. Id. at 5. Ciprian shared acopy of the draft report of the First Trapp
Study with Que Te Park. T. 259.

Ciprian sent an email to Trapp on or before August 1, 2001 asking for specific data
from the study, including measurements taken. She further asked Trapp, “What is it you
would write up? | think it isfinewith usaslong asit is positive data you will inform them.
Let meknow.” PX 111.

Trapp came to Chicago on or about August 11, 2001, to be filmed in a QT
infomercial. PX 112; PX 113; PX 134. While in Chicago, Trapp personally gave Que Te
Park acopy of her Masters' Thesis, which contained afull discussion of all the research she
did for her study, including the pain and placebo data. PX 134; PX 268; T. 501.

On August 20, 2001, Ciprian asked whether Trapp was going to publish the study.
Ciprian further stated, “We obviously would like you to aslong asyou are only showing the
positive aspectsto the Q-RAY Bracelet and how it will help your body. Let meknow.” PX
134; T. 260-61. Ciprian asked Trapp to remove the discussion of the pain and placebo data
from her first study. T.504-505; PX 135; PX 136; PX 144; see PX 111; PX 134. Asof at
least October 8, 2001, Trapp complied with Ciprian’ s request and removed the placebo and
pain datafrom areport of her first study shethen gaveto QT. T.507-508; PX 111; PX 114;
PX 135; PX 136; PX 138; PX 144; DX 6. Trapp did not remove any of thisinformation and
datafrom the thesis she submitted for her Masters of Science in Education degree. PX 268;
T. 526.

Ciprian received afinal report from Trapp in October 2001. PX 114; T. 261-63. She
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shared a copy of the final report of the First Trapp Study with Que Te Park. T. 265. The
final report that Trapp sent to Ciprian did not include pain data or placebo data, pursuant to
Ciprian’srequest. T. 507-508.

When Que Te Park was asked why the First Trapp Study in QT’ sfiles differed from
Trapp’ sthesis, PX 268, he stated, “ All | want was good study and good results and that’ s all
| want to hear. | do not want to read every detail. | am president of company. | have alot
of thingstodo.” T. 476.

On or about November 30, 2001, after receiving the First Trapp Study, Ciprian sent
an email to a distributor who sold Q-Ray bracelets on the web, asking him to make certain
changesto hiswebsite. Shestatedintheemail, “Wearenot allowed to make any claimsthat
wedon’t have proof for and right now we have various pending studies, therefore, stay away
from making any claims or even using the word pain.” PX 104; T. 217-18.

As of November 30, 2001, the company’s pending studies were the Mayo Clinic
Study and the Second Trapp Study. PX 149; PX 114.

On or abo