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FEDERAL TRADE COMMISSION’S MOTION TO DISMISS

The Federal Trade Commission hereby moves to dismiss this case under Federal Rule of

Civil Procedure 12(b)(1) because this Court is without jurisdiction over the subject matter of

plaintiff’s complaint, and under Rule 12(b)(6) because the complaint fails to state a claim upon

which relief can be granted. These grounds are explained in greater detail in the memorandum of

points and authorities filed with this motion.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN TRUDEAU,
Plaintiff,
v.

No. 05-0400 (JDB)

FEDERAL TRADE COMMISSION,

R e

Defendant.

MEMORANDUM IN SUPPORT OF THE
FEDERAL TRADE COMMISSION’S MOTION TO DISMISS

INTRODUCTION

Plaintiff in this case is challenging the wording of a press release issued by the Federal
Trade Commission (FTC or Commission). Although plaintiff generously uses the words “false”
and “misleading” in describing the press release, a careful review of the complaint reveals that, at
most, it alleges that the press release did not emphasize the aspects of a settlement between the
plaintiff and the FTC that plaintiff would have preferred be emphasized. The press release,
however, does not mischaracterize the settlement, and the FTC is explicitly authorized by statute
and case law to publicize such matters — and it is given broad discretion in doing so. Plaintiff’s
attempt to create a cause of action about the wording of a press release should be summarily
rejected.

In 1998 and again in 2003, the FTC filed cases in United States District Court against
plaintiff alleging false and deceptive practices in violation of the Federal Trade Commission Act.
Among other things, plaintiff claimed that one of his products, Coral Calcium Supreme, could
treat or cure cancer, multiple sclerosis, lupus, other autoimmune diseases, and heart disease and

high blood pressure. In one of these cases, plaintiff was heid in contempt for violating a
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preliminary injunction. In September 2004, plaintiff chose to enter a stipulated order resolving
the two cases (2004 Order or stipulated order). In the stipulated order, plaintiff agreed to a court
order that gave the FTC essentially all the injunctive relief it had sought, including a broad
prohibition of the type of infomercial that had led to the lawsuits. In the instant case, plaintiff is
trying to enlist this Court’s aid in rewriting a routine FTC press release about the 2004 Order so
that it is more to his liking,

The primary reason that this case should be dismissed is that the press release is not final
agency action subject to judicial review. Courts — including the D.C. Circuit — that have
analyzed agency press releases or publicity under the Administrative Procedure Act (APA) have
concluded that such conduct is not subject to review under the APA.

If the complaint were not dismissed for this reason, it can be dismissed because it fails to
state a claim on which relief can be granted. Plaintiff alleges that the press release exceeds
FTC’s authority and violated his constitutional rights. Plaintiff’s principal complaint is that the
press release improperly states that he is banned from infomercials when in fact he is permitted
to be involved in infomercials pertaining to books and publications. However, the very first
sentence of the press release states that plaintiff is prohibited from infomercials “except for
truthful infomercials for informational publications.” This limited exception is repeated later in
the press release. Plaintiff’s othef principal allegation is that the press release did not go far
enough to point out that the stipulated order did not constitute a finding or admission of
wrongdoing. Again, a simple reading of the press release reveals that it does not mischaracterize
the stipulated order at all. The press release accurately points out, repeatedly, that the stipulated

order was a settlement and explicitly states that it did not involve an admission of a violation of
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