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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN TRUDEAU,
Plaintiff,
v.

No. 05-0400 (JDB)

FEDERAL TRADE COMMISSION,

R e

Defendant.

MEMORANDUM IN SUPPORT OF THE
FEDERAL TRADE COMMISSION’S MOTION TO DISMISS

INTRODUCTION

Plaintiff in this case is challenging the wording of a press release issued by the Federal
Trade Commission (FTC or Commission). Although plaintiff generously uses the words “false”
and “misleading” in describing the press release, a careful review of the complaint reveals that, at
most, it alleges that the press release did not emphasize the aspects of a settlement between the
plaintiff and the FTC that plaintiff would have preferred be emphasized. The press release,
however, does not mischaracterize the settlement, and the FTC is explicitly authorized by statute
and case law to publicize such matters — and it is given broad discretion in doing so. Plaintiff’s
attempt to create a cause of action about the wording of a press release should be summarily
rejected.

In 1998 and again in 2003, the FTC filed cases in United States District Court against
plaintiff alleging false and deceptive practices in violation of the Federal Trade Commission Act.
Among other things, plaintiff claimed that one of his products, Coral Calcium Supreme, could
treat or cure cancer, multiple sclerosis, lupus, other autoimmune diseases, and heart disease and

high blood pressure. In one of these cases, plaintiff was heid in contempt for violating a
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preliminary injunction. In September 2004, plaintiff chose to enter a stipulated order resolving
the two cases (2004 Order or stipulated order). In the stipulated order, plaintiff agreed to a court
order that gave the FTC essentially all the injunctive relief it had sought, including a broad
prohibition of the type of infomercial that had led to the lawsuits. In the instant case, plaintiff is
trying to enlist this Court’s aid in rewriting a routine FTC press release about the 2004 Order so
that it is more to his liking,

The primary reason that this case should be dismissed is that the press release is not final
agency action subject to judicial review. Courts — including the D.C. Circuit — that have
analyzed agency press releases or publicity under the Administrative Procedure Act (APA) have
concluded that such conduct is not subject to review under the APA.

If the complaint were not dismissed for this reason, it can be dismissed because it fails to
state a claim on which relief can be granted. Plaintiff alleges that the press release exceeds
FTC’s authority and violated his constitutional rights. Plaintiff’s principal complaint is that the
press release improperly states that he is banned from infomercials when in fact he is permitted
to be involved in infomercials pertaining to books and publications. However, the very first
sentence of the press release states that plaintiff is prohibited from infomercials “except for
truthful infomercials for informational publications.” This limited exception is repeated later in
the press release. Plaintiff’s othef principal allegation is that the press release did not go far
enough to point out that the stipulated order did not constitute a finding or admission of
wrongdoing. Again, a simple reading of the press release reveals that it does not mischaracterize
the stipulated order at all. The press release accurately points out, repeatedly, that the stipulated

order was a settlement and explicitly states that it did not involve an admission of a violation of
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law. In fact, the only point at which the press release discusses a court finding is when it
discusses, accurately, that plaintiff had in fact been found in contempt for violation of a
preliminary injunction.

The statements in the press release are well within the FTC’s authority. The public
interest is served by the publication of information about FTC activities. Both the FTC and the
public interest would be harmed if plaintiff were able to obtain an order from this Court rewriting
the press release in a manner he prefers. Such a precedent could wreak havoc on all agencies of
the government: Many press releases are issued every day, and if challenges to them were
permitted on the slimmest‘pretext, such as alleged by plaintiff, it would cause a significant waste
of agency and judicial resources. Plaintiff’s attempt to invoke the jurisdiction of this Court for
this endeavor should be flatly and soundly rejected.

BACKGROUND

For several years the FTC sought relief against plaintiff, alleging that his infomercials
misled consumers about bogus cures for serious diseases such as cancer and multiple sclerosis
and conditions such as hair loss and obesity. The stipulated order resolved two cases that the
FTC had filed against plaintiff, dating back to 1998. Some information about those cases

provides background for the instant litigation.’

' This Background section is virtually the same as that included in the FTC’s
memorandum in opposition to plaintiff’s application for a preliminary injunction; it is repeated
here for the convenience of the Court.

3.
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I “EDEN’S SECRET NATURE’S PURIFYING PRODUCT”

In January 1998, the FTC filed a complaint against Trudeau alleging numerous violations

of Sections 5 and 12 of the FTC Act, 15 U.S.C. §§ 45, 52.> FTC v. Trudeau, No. 98-0168 (N.D.

I.). According to the complaint, Trudeau marketed a variety of products including four products
known as “Eden’s Secret Nature’s Purifying Product,” “Sable Hair Farming System,” “Dr.
Callahan’s Addiction Breaking System,” and “Howard Berg’s Mega Reading.” (D.1, No. 98-
0168).> The complaint quoted extensively from the products’ advertising, and alleged that,
through this advertising, which consisted primarily of program-length infomercials, Trudeau had
falsely and misleadingly represented that:
1) Eden’s Secret Nature’s Purifying Product would cause significant weight loss; would
prevent or cure illnesses such as arthritis, depression, premenstrual syndrome, immune
suppression, fatigue and headaches; would “cleanse” the body of harmful toxins; and
would “purify” the body’s blood supply.
2) Sable Hair Farming System would stop, prevent, cure, relieve, reverse, or reduce hair
loss; would promote hair growth where hair has already been lost; was superior to
Rogaine and Minoxidil in preventing hair loss; and that its efficacy had been scientifically

demonstrated.

*Section 5 prohibits, inter alia, unfair or deceptive acts or practices in or affecting
commerce. Section 12 prohibits, inter alia, the dissemination or the causing to be disseminated
of any false advertisement in order to induce the purchase of food, drugs, devices, services, or
cosmetics.

*Ttems in the dockets of the various cases against Trudeau are referred to as “D.” followed
by the case number.

4
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3) Dr. Callahan’s Addiction Breaking System would reduce the desire to eat, resulting in
weight loss without the need to diet or exercise; and would cure addictions to smoking,
eating, alcohol, or heroine.

4) Howard Berg’s Mega Reading program would teach anyone, including adults,

children, and disabled individuals, to significantly increase reading speed.

The FTC sought injunctive relief and the refund of money to consumers who had bought the
products.

At the same time that the FTC filed its complaint, it filed a Stipulated Order for
Permanent Injunction and Final Judgment (“1998 Order™), thereby settling all the charges against
Trudeau. (D.2, No. 98-0168). The 1998 Order required that, inter alia, with respect to each of
the four products listed above (or with respect to any product similar to those four) Trudeau cease
and desist making the claims challenged in the complaint. In addition, in connection with the
marketing of any product, the 1998 Order prohibited Trudeau from making any representation,
“in any manner, expressly or by implication, about the benefits, performance, or efficacy of such
product, unless, at the time the representation is made, [Trudeau] possesses and relies upon
competent and reliable evidence, which when appropriate must be competent and reliable
scientific evidence, that substantiates the representation.” The 1998 Order required Trudeau to
pay $500,000 into a fund to provide redress to purchasers of the products. Finally, the 1998
Order provided that it was not to “be interpreted to constitute either an admission by defendant
Kevin Trudeau or a finding by the Court that defendant Kevin Trudeau has engaged in violations

of the FTC Act or of any other facts alleged in the complaint.”
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As is the FTC’s practice, it issued a press release announcing the settlement.

http://www.ftc.gov/opa/1998/01/megasyst.htm . The release set forth the charges in the

complaint, noted the terms of the settlement, and specifically advised that “[c]onsent agreements
are for settlement purposes only and do not constitute admissions of law violations.”

IL. “CORAL CALCIUM SUPREME”

By 2003, Trudeau was back in business, this time using infomercials to sell two new
products, “Coral Calcium Supreme,” and “Biotape.” The FTC took action on two fronts to
combat the marketing of these products. In June 2003, it filed a Motion for an Order to Show
Cause Why [Trudeau] Should Not Be Held in Contempt of the 1998 Order. (D.12, No. 98-
0168). At the same time, the FTC challenged Trudeau’s marketing of Coral Calcium Supreme
by initiating a new action against him and six other defendants, alleging that the marketing of

Coral Calcium Supreme violated Sections 5 and 12 of the FTC Act. FTC v. Trudeau, et al., No.

03-3904 (N.D. III.). Again, the FTC presented the court with extensive quotes from the
advertising for the products. According to the complaint and the memorandum supporting the
motion, Coral Calcium Supreme is a dietary supplement that contains a form of calcium derived

from marine coral. The FTC alleged that the ads for Coral Calcium Supreme falsely claimed that

“This press release, and all press releases that the FTC has issued since 1985, are
maintained by the FTC on its website and are available to the public. See
http://www.ftc.gov/ftc/news.htm .

’In the intervening years, the Commission has brought law enforcement actions against
two different infomercials in which Trudeau participated after entry of the 1998 Order. See ETC
v. Enforma Natural Products, Inc., No. CV 00-04376-JSL (CWx) (C.D. Cal.) (FTC contempt
action regarding claims made in infomercials for a weight loss product hosted by Trudeau); Tru-
Vantage Int’l, LI.C, 2002 WL 225231 (F.T.C. Feb 5, 2002) (snoring cessation product
infomercial featuring Trudeau). Trudeau himself, however, was not charged in connection with
these infomercials.

-6-
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the calcium ingredient in the product is an effective treatment or cure for all forms of cancer, for
multiple sclerosis, for lupus, for other autoimmune diseases, and for heart disease and high blood
pressure; that the body absorbs significantly more (and in some case, 100 times more) of the
calcium ingredient in Coral Calcium Supreme than the calcium contained in other supplements;
and that scientific research published in reputable scientific journals proves that calcium
supplements cure all forms of cancer. (D.13, No. 98-0168; D.1, No. 03-3904).

According to the Memorandum in Support of the FTC’s Motion for an Order to Show
Cause (D.13, No. 98-0168), Biotape is similar in appearance to electrical tape. Trudeau’s
advertising claimed that Biotape contained “space age mylar that connects the broken circuits [in
the body] that cause the pain.” The ads further claimed that, by applying Biotape to the body
where the user felt pain, the pain would be instantly eliminated.

In connection with both actions, which had been consolidated, the FTC sought injunctive
relief and redress for consumers. The FTC also sought preliminary relief, and on July 1, 2003,
the court entered a Stipulated Preliminary Injunction that prohibited Trudeau from making any of
the claims for Coral Calcium Supreme and Biotape that the FTC challenged. (D.22, No. 98-
0168; D.26, No. 03-3904).

Despite the preliminary injunction, Trudeau did not stop making the challenged claims
with respect to Coral Calcium Supreme. On June 7, 2004, the FTC moved that Trudeau be held
in civil contempt for violating the preliminary injunction. (D.48, No. 98-0168). According to
the FTC’s memoranda supporting its motion, Trudeau sent more than 350,000 copies of a letter
to consumers in which he stated:

the Federal Trade Commission forbids us from saying that [Coral Calcium
Supreme] prevents, or possibly even cures cancer, heart disease, diabetes and pain

-7-
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—even if it’s true. Therefore we make no claims about what Coral Calcium can

do for you. But whatever it does, it only takes 3-6 months before most people

start to feel the difference in their own health.

(D.54, No. 98-0168). On June 29, 2004, the court granted the FTC’s motion, finding by clear
and coﬁvincing evidence that Trudeau had, after entry of the preliminary injunction, continued to
advertise that Coral Calcium Supreme was an effective treatment or cure for cancer. (D.55, No.
03-3904). The court again ordered Trudeau to cease all advertising for Coral Calcium Supreme,
and reserved imposition of any additional remedial measures.

In September 2004, the FTC and Trudeau entered into the 2004 Order. Attachment A to
plaintiff’s complaint. The 2004 Order resolved 1) the FTC’s attempt to have Trudeau held in
contempt of the 1998 Order; 2) the FTC’s request for additional remedial measures in connection
with Trudeau’s contempt of the preliminary injunction; and 3) the FTC’s 2003 complaint. (D.56,
No. 98-0168; D.56, No. 03-3904). The 2004 Order, inter alia, banned Trudeau “from producing,
disseminating, making or assisting others in making any representation in an infomercial aired or
played on any television or radio media. . . .” 2004 Order at 8. The 2004 Order did contain a
limited exception to the ban, allowing Trudeau to make representations on radio or television in
connection with the marketing of any book, newsletter, or other informational publication so long
as that book, newsletter, or publication does not refer to any product Trudeau is marketing, is not
an ad for any product or service, and is not sold in conjunction with a product or service that is
related to the content of the book. Id. The 2004 Order also prohibited Trudeau “from
manufacturing, labeling, advertising, promoting, offering for sale, sale, or distribution of any
product containing coral calcium . . . ,” or from making any representation regarding benefits,

performance, or efficacy of any product, program or service unless such representation is true and
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not misleading. Id. at 10-11. Finally, the 2004 Order made Trudeau liable for equitable
monetary relief in the amount of $2 million. Id. at 16.

The 2004 Order provided that the FTC premised its acceptance of the settlement on the
accuracy of information provided by Trudeau regarding his financial condition, and further
provided that if it were subsequently determined that he had failed to disclose any material asset,
the court would enter judgment against him in the amount of $20 million. Id. at 18-19. The
2004 Order also provided that the district court would retain jurisdiction for purposes of
construction, modification, and enforcement. Id. at 29. The court found that the defendants
“expressly deny any wrongdoing or liability for any of the matters alleged in the Complaint and
the civil contempt action. There have been no findings or admissions of wrongdoing or liability
by the Defendants or Relief Defendants other than the finding against Kevin Trudeau for
contempt of Part I of the Stipulated Preliminary Injunction, entered by the Court on June 29,
2004.” Id. at 3-4.

III. THE FTC PRESS RELEASE

As it did in 1998 after entry of the 1998 Order, the Commission, on September 7, 2004,
issued a press release announcing entry of the 2004 Order. (The press release is Exhibit B to the
complaint, and attachment A to the FTC’s memorandum in opposition to the preliminary

injunction, and appears on the FTC’s website at

http.//www.ftc.gov/opa/2004/09/trudeaucoral.htm). The release is headed “Kevin Trudeau

Banned from Infomercials,” with a subheading “Trudeau Settles Claims in Connection with
Coral Calcium Supreme and Biotape.” The first paragraph explains that, pursuant to the

settlement, Trudeau is broadly banned from infomercials that involve any type of product,
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service, or program, but not from truthful infomercials for informational publications. It also
mentions that he “agreed” to pay $2,000,000.00 to “settle” the charges the FTC had brought. The
next paragraph explains the terms of the monetary judgment. The third paragraph quotes from a
statement made by an FTC employee, Lydia Parnes, on the meaning of the 2004 Order to the
FTC: “This ban is meant to shut down an infomercial empire that has misled American
consumers for years.” Ms. Parnes also referred to the cautionary effect she hoped the 2004 Order
would have: “Other habitual false advertisers should take a lesson; mend your ways or face
serious consequences.” The fourth paragraph detailed what the FTC “alleged,” and was followed
by a paragraph describing what the court “found” regarding Trudeau’s contempt of the 2003
preliminary injunction. The sixth and seventh paragraphs provided additional detail regarding
the terms of “the settlement announced today.” Finally, the press release closed with a note
similar to the one in the 1998 press release:

NOTE: This stipulated final order is for settlement purposes only and does not

constitute an admission by the defendants of a law violation. A stipulated final

order has the force of law when signed by the judge.®

The press release has been on the FTC’s website continuously since September 2004.
However, it was not until February 16, 2005, that Trudeau raised any objection regarding its

contents. On that day, Trudeau sent a letter to the FTC complaining that he had not been

“banned” from infomercials. (Exhibit C to the complaint, and Exhibit E to the preliminary

SA virtually identical note appears in many other FTC press releases announcing
settlements. See, e.g., http://www.ftc.gov/opa/2004/07/gateway.htm (July 7, 2004, press release
announcing settlement of charges against Gateway Learning Corp.);
http://www.ftc.gov/opa/2004/05/greetingcards.htm (May 13, 2004, press release announcing
settlement of charges against Greeting Cards of America, Inc., et al.);
http://www.ftc.gov/opa/2004/01/cmsjudgment.htm (January 15, 2004, press release announcing
settlement of charges against Certified Merchant Services).

-10-
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injunction motion). He also complained that Ms. Parnes’ statement, which was included in the
release, was misleading because it implied that there had been a finding of wrongdoing by
Trudeau. In addition, he contended that the release also implied a finding of wrongdoing
because, although it stated that the settlement did not constitute an admission of wrongdoing, it
did not specifically state that there had been no finding of wrongdoing. Trudeau asked that the
FTC remove the press release from its website and publish a retraction.

Six days later, Trudeau received a response from the FTC’s Deputy General Counsel,
Christian S. White. (Exhibit D to the complaint, and Exhibit F to the preliminary injunction
motion). Mr. White’s letter rejected Trudeau’s request, and explained that the press release
explicitly stated that the settlement does not constitute an admission by Trudeau of a law
violation, and that it could not reasonably be read to imply that there had been any findings of
fact or law that had not been made by the court. The letter further noted that the heading was not
misleading since Trudeau had been broadly banned from infomercials, and that such a ban was
an extraordinary remedy not typically sought by the FTC. The letter also noted:

[Plublic access to the information in question continues to be in the public interest

to the extent it continues to serve as a guide to the kinds of activities and

allegations that may result in FTC enforcement action, including potential

remedies, settlement amounts, and other relevant terms and conditions. This

remains true of orders and settlements, even after full compliance has been

achieved.

Iv. THE ALLEGATIONS IN THIS ACTION

On February 28, 2005, Trudeau filed his complaint initiating this action. In his

complaint, Trudeau explains that he has written and marketed a book titled Natural Cures “They”

Don’t Want You to Know About, which, according to plaintiff, is critical of the FTC. Complaint

992, 37. He claims that he entered the 2004 Order prior to the success of the Natural Cures book,

-11-
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