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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN TRUDEAU,

Plaintiff,

v. Civil Action No.  05-0400 (JDB)

FEDERAL TRADE COMMISSION, 

     Defendant.

ORDER

Upon consideration of [3] plaintiff's motion for a preliminary injunction, [14] defendant's

motion to dismiss, and the entire record in this case, and for the reasons stated in the

Memorandum Opinion issued on this date, it is this 25th day of August, 2005, hereby 

ORDERED that plaintiff's motion for a preliminary injunction is DENIED, and it is

further

ORDERED that defendant's motion to dismiss is GRANTED.

            /s/ John D. Bates               
            JOHN D. BATES
     United States District Judge
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liability for the inevitable inaccuracies and distortions of their statements in the media.        

Plaintiff fails to cite any discernable harm that followed from either the press release or

the media reports, a fact that casts at least some additional doubt on the significance of the

alleged misrepresentations in either.  By way of harm, Trudeau cites a handful of queries

regarding the press release from third parties, and a single incident in which Ed McMahon

backed out of an arrangement to interview Trudeau.  However, the queries were resolved through

a simple explanation without any further apparent problem.  And the message conveying

McMahon's decision to cancel the interview reveals that decision to be attributable not to the

passages of the press release about which plaintiff complains, but to “the extent of the problems,

litigations, civil contempts, etc." about Trudeau otherwise referenced on the FTC's web site. 

Compl., Ex. G.   

Finally, Trudeau suggests that the Court should permit discovery to explore whether the

press release qualifies as agency action.  This request must be assessed against the usual

procedures that govern actions under the APA, in which discovery normally is unavailable

“except when there has been a strong showing of bad faith or improper behavior or when the

record is so bare that it prevents effective judicial review."  Commercial Drapery Contractors v.

United States, 133 F.3d 1, 6 (D.C. Cir. 1998) (quotation omitted).  Neither of those prerequisites

is present here.  Plaintiff has made no showing of bad faith, and both the D.C. Circuit in Indus.

Safety and the Fourth Circuit in Invention Submission Corp. dismissed challenges to the agency

publicity in those respective cases for failure to show “final agency action" after a review of the

publication at issue and the other relevant materials in the record but without discovery.  As the

Fourth Circuit explained, the “measure of the advertising campaign must be made by the
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  Even if the ordinary APA rules governing discovery were inapplicable, the presence of13

final agency action is a jurisdictional issue, Nat'l Ass'n of Home Builders v. Norton, 415 F.3d 8, 
12 n.4 (D.C. Cir. 2005), and the scope of jurisdictional discovery “lies with the district court's
discretion," Goodman Holdings v. Rafidain Bank, 26 F.3d 1143, 1147 (D.C. Cir. 1994).  The
only specific form of fact-finding plaintiff requests is the opportunity to gather “expert and other
evidence regarding the net impression the press release conveys to the public."  Pl. Mot. Dismiss
Mem. at 3.  Given the similarity between the stipulated order and the press release, the Court
does not see how this sort of discovery will shed light on the question of agency action.  See id.
(“Under the circumstances, we do not see what facts additional discovery could produce that
would affect our jurisdictional analysis above and therefore conclude the district court did not
abuse its discretion in dismissing the action when it did.").

  See also, e.g., Red Lake Band of Chippewa Indians v. Barlow, 846 F.2d 474, 476 (8th14

Cir. 1988) ("Contrary to the Secretary's second argument, the waiver of sovereign immunity
contained in section 702 is not dependent on application of the procedures and review standards
of the APA.  It is dependent on the suit against the government being one for non-monetary
relief.").
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information conveyed by it to the public."  Invention Submission Corp., 357 F.3d at 458-59. 

Trudeau cannot explain why a different result should obtain here.  He requests, in essence, a rule

that would allow a private party to root through the files of a federal agency to determine the

motivation of any press release that does not track precisely the face of the document it is

describing.  The law does not countenance such a rule.13

Trudeau argues in the alternative that, even if he cannot show that the press release is

final agency action under section 704 of the APA, this Court has jurisdiction independent of that

provision.  He contends that the general waiver of sovereign immunity in section 702 of the APA

extends even to agency conduct that is not "final agency action"  under section 704.  There is

some authority to support this proposition.  See, e.g., Dronenburg v. Zech, 741 F.2d 1388, 1389

(D.C. Cir. 1984); The Presbyterian Church (U.S.A.) v. United States, 870 F.2d 518, 521-23 (9th

Cir. 1989).   However, even if Trudeau were correct that section 702 waives sovereign immunity14

in the absence of final agency action under section 704, Trudeau must identify some provision
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  Trudeau relies on B.C. Morton Int'l Corp. v. FDIC, 305 F.2d 692 (1st Cir. 1962), 15

for the proposition that the federal courts possess the inherent power to consider whether an
agency is acting outside of its statutory bounds.  Not only would this proposition render section
704 irrelevant, but it misreads B.C. Morton, which reached the merits of a challenge to an agency
press release apparently on the basis of the “sue and be sued" statute authorizing legal challenges
against the FDIC.  Id. at 694 & n.2.  There is no similar provision for the FTC.  
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other than section 704 of the APA that gives rise to a cause of action against the FTC for acting

outside of its statutory authority.  See Public Citizen v. U.S. Trade Representative, 5 F.3d 549,

551 (D.C. Cir. 1993) (“In drafting NEPA, however, Congress did not create a private right of

action.  Accordingly, Public Citizen must rest its claim for judicial review on the Administrative

Procedure Act.").  He is unable to do so.15

Trudeau nonetheless suggests that even if there can be no judicial review of his claim that

the FTC exceeded its statutory authority, the Court has inherent jurisdiction over his First

Amendment challenge (once section 702 of the APA is deemed to waive sovereign immunity). 

Once again, there is authority that lends support to this result.  See, e.g., The Presbyterian

Church, 870 F.2d at 523-25 (allowing First Amendment claim to proceed against various

agencies in absence of final agency action).  There is also law suggesting a contrary result -- that

Congress authorized but also placed limits on the judicial review of constitutional claims against

federal agencies in sections 704 and 706 of the APA, and therefore a constitutional challenge can

only be brought against final agency action.  See Robbins v. Wilkie, 300 F.3d 1208, 1212 (10th

Cir. 2002) ("The APA is the proper avenue for reviewing an agency's action or decision. . . . 

However, the APA contains no remedy whatsoever for constitutional violations committed by

individual federal employees unrelated to final agency action."); 5 U.S.C. § 706(2)(B)

(authorizing a reviewing court to “hold unlawful and set aside agency action" that is “contrary to
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constitutional right").  The Court does not find it necessary to express its view on these questions

of constitutional and administrative law, for even if Trudeau is permitted to bring a First

Amendment claim against the FTC without satisfying the restrictions of the APA, he has not

alleged facts sufficient to state such a claim. 

II. Failure to State a Claim

Trudeau purports to state a First Amendment claim against the FTC, arguing that the 

press release reflects an effort to retaliate against him for his criticism of the Commission. 

However, neither the allegations in the complaint nor the supporting documentation that Trudeau

submits remotely supports such an accusation.  He does not cite any statements or documents

that even hint that the FTC was targeting him in response to his speech.  The complaint sets out a

sequence of events that Trudeau seems to believe suggests a retaliatory intent, but the sequence

reveals the FTC commencing enforcement actions against Trudeau prior to the first acts of

criticism by him identified in the complaint, and Trudeau continuing to criticize the FTC in the

months following the press release.  Compl. ¶¶ 9-10, 38.  In the intervening period, there is no

indication of any link between his criticism of the agency and the language of the press release.   

The allegation that the FTC acted with an intent to retaliate against Trudeau is conclusory

and unsupported.  Such allegations are insufficient to overcome the Commission's motion to

dismiss.  See Browning v. Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002) (courts considering

motion to dismiss “accept neither inferences drawn by plaintiffs if such inferences are

unsupported by the facts set out in the complaint, nor legal conclusions cast in the form of factual

allegations" (quotation omitted)); Major v. Plumbers Local Union No. 5, 2005 WL 1118393, at

*5 (D.D.C. Mar. 29, 2005) (“Conclusory legal and factual allegations . . . need not be considered
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by the court.").  The bad faith of government actors is notoriously easy to allege and difficult to

disprove, and Trudeau cannot avail himself of the discovery process in the hopes of stumbling

upon such evidence where he can point to no indication that it exists to begin with.  Trudeau's

First Amendment claim therefore must be dismissed for failure to state a claim.

The same would be true of the cause of action against the FTC for exceeding its statutory

authority to issue press releases under 15 U.S.C. § 46(f), were plaintiff able to establish the

jurisdiction of the Court over this claim.  That provision authorizes the Commission:

To make public from time to time such portions of the information obtained by it
hereunder as are in the public interest; and to make annual and secret reports to
the Congress and to submit therewith recommendations for additional legislation;
and to provide for publication of its reports and decisions in such form and
manner as may be best adapted for public information and use.  

15 U.S.C. § 46(f).  One decision recently indicated that a court presiding over an existing FTC

enforcement action might have the ability to enjoin the FTC for exceeding its authority pursuant

to section 46(f) if it could be shown that the FTC, in issuing false press releases,

was acting in a manner that “somehow threatens the efficacy" of the enforcement action

litigation.  FTC v. Freecom Comm., Inc., 966 F. Supp. 1066, 1068 (D. Utah 1997).  Other courts

have suggested that a cause of action could exist where a press release “did not fairly and

accurately summarize the Commission's complaint."  Cinderella Career, 404 F.2d at 1314 &

n.10. 

The facts of this case fall far short of the showing necessary to establish a claim against

the FTC for exceeding its authority to issue press releases.  As discussed in detail earlier in this

opinion, the differences between the press release and the stipulated order are minor or illusory,

and have not led to discernible injury to Trudeau.  In this regard, this case is strikingly similar to
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  Even if there were a more convincing showing of falsehood in this case, a strong16

argument would exist that the proper recourse for the defendants is in the United States District
Court for the Northern District of Illinois, which continues to exercise jurisdiction over its
stipulated order and is better situated to interpret and compare that order to the press release.
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Freecom Comm., where the court undertook a careful examination of the press releases at issue,

the legal documents they described, and the entire record in the case, to conclude that many of

the challenged statements were true, others were clearly presented as a “statement of opinion" of

agency counsel rather than fact, and what few inaccuracies the private parties were able to

identify in the press release they were able to correct without any resulting harm.  Freecom

Comm., 966 F. Supp. at 1068-71.  On that record, the court in Freecom Comm. declined to

impose an injunction.   This Court has reached the same conclusion.  Once again, this is not a16

case where the press release at issue is so obviously false that it is “completely inconsistent with

the statutory purpose" of the FTC and with the FTC's authority to publicize deceptive practices. 

Impro Prods., 722 F.2d at 849.  The statutory authority claim therefore must also be dismissed for

failure to state a claim.

III. Lack of Irreparable Harm and Public Interest

Because the case must be dismissed for failure to establish the jurisdiction of the Court

and for failure to state a claim, the pending motion for a preliminary injunction must be denied as

well.  Trudeau does not have a substantial likelihood of success on claims that have not survived

a motion to dismiss.  Even if the Court had reached a different result on the motion to dismiss,

however, the Court would nonetheless deny the motion for a preliminary injunction, for two

additional reasons:  Trudeau's failure to establish that he would suffer irreparable harm in the

absence of an injunction pending trial, and the public interest that weighs against the imposition
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of the injunction.  

            A showing of irreparable harm is the sine qua non of the preliminary injunction inquiry.  

Experience Works, Inc. v. Chao, 267 F. Supp. 2d 93, 96 (D.D.C. 2003).  To demonstrate that he

would suffer irreparable harm if an injunction does not issue, plaintiff must show that the harm

he faces is imminent and certain, rather than remote and speculative.  See Comm. in Solidarity v.

Sessions, 929 F.2d 742, 745-46 (D.C. Cir. 1991) (irreparable harm is not present where plaintiff

alleges “injuries neither extant nor presently threatened, but only merely 'feared'"); Wisconsin

Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) ("the injury must be both certain and great;

it must be actual and not theoretical").  Purely financial harm that can be recovered after a full

trial on the merits is not “irreparable" -- the harm must be one for which there is no other

adequate remedy at law.  Wisconsin Gas Co., 758 F.2d at 674.  

Trudeau has not demonstrated that he has suffered any harm at all from the challenged

portions of the press release, much less that he is certain to incur irreparable harm again in the

imminent future.  As indicated, he does not claim that he sustained any financial or other harm

when he received a handful of calls from business relations confused about the nature of the

settlement.  The only other form of harm Trudeau has identified in his papers is the loss of an

interview with Ed McMahon.  Not only did Trudeau fail to come forward with evidence showing

that this harm is fairly traceable to the claimed falsehoods in the papers, but the evidence he did

submit indicates otherwise.  See supra at 8.  Even if the McMahon incident could be linked to the

challenged components of the press release, it is a single, isolated incident that occurred several

months ago (in March of 2005).  Trudeau does not claim that he has been harmed in any way

from the press release since that incident, or explain how such harm necessitates an injunction
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because it cannot be remedied after a trial on the merits.  In all these ways, Trudeau has failed to

establish irreparable harm.

Trudeau nonetheless contends that, even if he will not suffer financial injury in the

absence of an injunction, he will suffer harm to his reputation.  Trudeau is correct that

reputational injury can be used to establish irreparable harm in certain circumstances.

Patriot, Inc. v. U.S. Dep't of Housing & Urban Dev., 963 F. Supp. 1, 5 (D.D.C. 1997)

("Moreover, plaintiffs have demonstrated irreparable harm in damage to their business

reputation."); 11A Wright & Miller, Federal Practice and Procedure: Civil 2d § 2948.1, at 159

(1995) ("Injury to reputation or goodwill is not easily measurable in monetary terms, and so often

is viewed as irreparable.").   However, as with all other forms of irreparable harm, the showing of

reputational harm must be concrete and corroborated, not merely speculative.  See Bristol-Myers

Squibb Co. v. Shalala, 923 F. Supp. 212, 215 (D.D.C. 1996) (rejecting claim of irreparable harm

due to reputational harm that was “based solely upon conjecture"); Aeronautical Indus. Dist.

Lodge 776, Intern. Ass'n of Machinists & Aerospace Workers, AFL-CIO v. Gen. Dynamics

Corp., 738 F. Supp. 1038, 1041 (N.D. Tex. 1990) ("As for the potential threat of humiliation or

injury to reputation, it is tenuous and speculative. . . .").  Here, Trudeau has offered no

documents, statements, or testimonials demonstrating that he has suffered harm to his reputation

as a result of the press release, or that such harm is certain to continue if the court does not

impose an injunction.  In fact, Trudeau's own complaint alleges that his most recent book has

sold over a million copies, and that this “commercial success" occurred after the publication of

the press release, hardly a fact indicative of reputational harm.  Compl. ¶ 37.  

The final factor of the preliminary injunction inquiry also counsels against imposing an
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injunction in this case.  The federal courts have consistently recognized that there is a strong

public interest in allowing the FTC to disclose and publicize information about its proceedings. 

As the D.C. Circuit observed several decades ago:

If the unsophisticated consumer is to be protected in any measure from deceptive
or unfair practices, it is essential that he be informed in some manner as to the
identity of those most likely to prey upon him utilizing such prohibited conduct.
Certainly advice through news media as to the actions being taken by a
government agency in his behalf constitutes a prophylactic step addressed
ultimately to the elimination of the conduct prohibited by the statute.

Cinderella Career, 404 F.2d at 1314; see also Hoxsey Cancer Clinic v. Folsom, 155 F. Supp. 376,

377-78 (D.D.C. 1957) (“The defendants are performing a public duty when they are urging the

use of certain treatments or warning the public against the use of certain treatments.").  Although

truly false and libelous press releases might merit relief, exposing an agency to  burdensome and

invasive litigation each time a press release differs even negligibly from the legal document it

describes -- or each time the title of the press release allegedly fails to capture fully all of the

details of the underlying document -- would chill the very publication of agency activity that the

law encourages, see 15 U.S.C. § 46(f), and the public welfare requires.   The Court declines to

proceed down that path today.

CONCLUSION

For the reasons stated above, plaintiff's motion for a preliminary injunction is denied, and

defendant's motion to dismiss is granted.  A separate order will issue.

            /s/ John D. Bates               
            JOHN D. BATES
     United States District Judge

Dated:      August 25, 2005    
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